


VIll.  CITIZEN/DEPARTMENTAL REQUESTS

1.

Nantucket Land Council, Inc.: Request for Preliminary Review of
Conservation Restriction Donated by The Nature Conservancy, to be Held
by Nantucket Land Council for 130 Eel Point Road.

Great Harbor Yacht Club, Inc.: Request for Acceptance and Execution of
First Amendment to Grant of Pedestrian Easement.

Request for Determination that Nobuchi, Inc. d/b/a Sushi by Yoshi,
Located at 2 East Chestnut Street, is Not Detrimental to the Educational
and Spiritual Activities of a Church or School Pursuant to Section 16C of
MGL Chapter 138.

Request for Determination that Faros 17 Broad LLC d/b/a Greydon House,
Located at 17 Broad Street, is Not Detrimental to the Educational and
Spiritual Activities of a Church or School Pursuant to Section 16C of MGL
Chapter 138.

X TOWN MANAGER'S REPORT

1.
2.
3.

7.

Auditor: Overview of Fiscal Year 2015 Audit.

Update on Wannacomet Water Company New Administration Building.
Department of Public Works: Playing Field Maintenance Update.
Department of Public Works: Review of Dukes Road Sewer Installation.

Fire Chief: Update on March 23, 2016 Moorlands Fire; Volunteer
Program.

Review of Provisions for New Jetties Beach Concession Lease (2017-
2020).

Monthly Town Management Activities Report.

X SELECTMEN'S REPORTS/COMMENT

1.

3.

Appeal of Scallop Catch Confiscation and Associated Penalty (Pennel and
Sharon Ames).

Review of Comments to Zoning Board of Appeals Regarding Surfside
Commons (106 Surfside Road) 40B Comprehensive Permit Application.

Committee Reports.

Xl ADJOURNMENT

* Identified on Agenda Protocol Sheet.



Board of Selectmen Agenda Protocol:

Roberts Rules: The Board of Selectmen follows Roberts Rules of Order to govern its meetings as
per the Town Code and Charter.

Public Comment: For bringing matters of public interest to the attention of the Board. The Board
welcomes concise statements on matters that are within the purview of the Board of Selectmen. At
the Board’s discretion, matters raised under Public Comment may be directed to Town
Administration or may be placed on a future agenda, allowing all viewpoints to be represented
before the Board takes action. Except in emergencies, the Board will not normally take any other
action on Public Comment. Any personal remarks or interrogation or any matter that appears on the
regular agenda are not appropriate for Public Comment.

Public Comment is not to be used to present charges or complaints against any specifically named
individual, public or private; instead, all such charges or complaints should be presented in writing
to the Town Manager who can then give notice and an opportunity to be heard to the named
individual as per MGL Ch. 39, s 23B.

New Business: For topics not reasonably anticipated 48 hours in advance of the meeting.

Public Participation: The Board welcomes valuable input from the public at appropriate times
during the meeting with recognition by the Chair. For appropriate agenda items, the Chair will
introduce the item and take public input. Individual Selectmen may have questions on the clarity of
information presented. The Board will hear any staff input and then deliberate on a course of action.

Selectmen Report and Comment: Individual Selectmen may have matters to bring to the attention of
the Board. If the matter contemplates action by the Board, Selectmen will consult with the Chair
and/or Town Manager in advance and provide any needed information by the Thursday before the
meeting. Otherwise, except in emergencies, the Board will not normally take action on Selectmen
Comment. :




EXHIBIT 1
AGREEMENTS TO BE EXECUTED BY TOWN MANAGER
UNLESS RESOLUTION OF DISAPPROVAL BY BOARD OF SELECTMEN

April 6, 2016
Type of Department With Amount Other Information Source of Funding
Agreement/Description P
. . . Not to exceed
Professional Services Board of Roselli Clark & 3-year contract for ,
Agreement Selectmen Associates $312,500 over annual audit services Finance Dept budget
three years
FY 2016 Cultural District Matching funds
Grant Agreement Town Admin éﬂu?fuig?gtsfrfgl ($2,500) Initiative grant; requires coming from Town
matching funds Admin
Sewer Enterprise
Professional Services DPW Hager-Richter $45,000 over Engineering services for Fund; Art. 28/2011
Agreement Geoscience, Inc. three years | ground penetrating radar | ATM - CPC funds for
Cemetery Commission
Shared position of Video .
Independent . Not to exceed ; T Town Admin Prof.
Town Admin NCTV18 Production Coordinator .
Contractor Agreement $10,000 with NCTV18 Services
Not to exceed Consulting services
Professional Service . Albert Risk $40,000 for related to bid for
Agreement Finance Dept. Management less than one property and casualty General Insurance
year insurance
Metallic Ladder Purchase of three
Supply Agreement Marine Dept Manufacturing $11,638 removable aluminum Beach Revolving Fund
Corp. ramps for beaches
New England Removal of asbestos
Service Agreement DPW Surface $5,600 Art. 10/2011 ATM
Maintenance, LLP from 20 South Water St.
Board of . . $155,000 New 3-year contract .
Employment Contract Selectmen C. Elizabeth Gibson (base salary) (2015-2018) Town Admin budget




CONSENT AGENDA ITEMS FOR 04/06/16 SELECTMEN'S MEETING

1. Gift Acceptances
Recommend the acceptance of the following gifts to Town agencies:

-- Natural Resources Dept: $1,000 from Darcy Creech and $4,121.87 from the
component fund of the Community Foundation for Nantucket, Born to Be Wild Oysters,
both for Shellfish Propagation Facility

-- Human Services: $300 from Jeanne Riggs and $25 from Gardner and Betty
MacDonald for Saltmarsh Senior Center

Recommended Motion.: To accept all gifts for their designated purposes, with thanks to
the donors

Town Administration will ensure that letters of thanks are sent.



TowN OF NANTUCKET NATURAL RESOURCES DEPARTMENT

2 BATHING BEACH ROAD (508) 228-7230
NANTUCKET, MA 02554

Board of Selectmen
16 Broad Street
Nantucket, MA 02554

Dear Board Members,

On behalf of the Natural Resources Department we are requesting that the Board of Selectmen accept a gift of
$1000.00 from Darcy Creech and a gift of $4,121.87 from the component fund of the Community Foundation of
Nantucket, Born to be Wild Oysters. This donation will be used for the Brant Point Shellfish Hatchery.

We will be in attendance at the upcoming meeting of the Board to answer any questions that you have in
regards to this gift and program. Thank you for your attention to this matter.

Sincerely,
Jeff Carlson,

Town of Nantucket
Natural Resources Coordinator



MEMO

Date: March 25, 2016
TO: Rick Atherton
FROM: Laura Stewart, Saltmarsh Senior Center, Program Coordinator

RE: Request for acceptance of gift

| am writing to request acceptance of the following gift donation:
From Jeanne Riggs: $300.00 to the Saltmarsh Senior Center

From Gardner & Betty Macdonald: $25.00 to the Saltmarsh Senior Center

Thank you,

Laura Stewart

from the desk of.....

Laura Stewart

Program Coordinator,

Senior Services

81 Washington Street phone: 508-228-4490
Nantucket, MA 02554 fax: 508-325-5366
508-228-4490 e-mail: Istewart@nantucket-ma.gov
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Nantucket Land Council, Inc.
Six Ash Lane
Post Office Box 502
Nantucket, Massachusetts 02554

508 228-2818
Fax 508 228-6456
nlc@nantucketlandcouncil.org
www.nantucketlandcouncil.org

Bob DeCosta, Chair
Nantucket Board of Selectmen
16 Broad Street

Nantucket, MA 02554

March 29, 2016

Re: Conservation Restriction, 130 Eel Point Road.

Dear Chairman DeCosta,

Enclosed for Town Counsel review is a conservation restriction to be
donated by the Nature Conservancy to the Nantucket Land Council. Upon
recording of the restriction, the Nature Conservancy will proceed with

transferring the property to the Linda Loring Nature Foundation. Please
place this on the next available Board of Selectmen Agenda.

Executive Director

Planning ¢ Protecting ¢ Preserving




Grantor: The Nature Conservancy. Boston, MA

Grantee: Nantucket Land Council, Inc.
Nantucket, MA

Property Address: 130 Eel Point Road Nantucket, MA

Title Reference: Book 0504 Page 187

The Nature Conservancy, a non-profit corporation organized under the laws of
the District of Columbia ("Grantor"), with its offices located at 4245 North Fairfax
Drive, Suite 100, Arlington, VA 22203-1606, and with Massachusetts Chapter
offices at 99 Bedford Street, Fifth Floor, Boston, MA 02111, its successors and
assigns, acting pursuant to Sections 31, 32, and 33 of Chapter 184 of
Massachusetts General Laws, for no consideration as this is a gift, grants with
quitclaim covenants, to the Nantucket Land Council, Inc., a Massachusetts non-
profit corporation, whose purposes include conservation of land in Nantucket
County, Massachusetts, with its offices located at 6 Ash Lane, Nantucket,
Massachusetts, its successors and permitted assigns ("Grantee") in perpetuity
and exclusively for conservation purposes, the following described Conservation
Restriction on a parcel of land located in the County of Nantucket,
Massachusetts. A plot plan prepared Blackwell & Associates dated June 15,
2015 depicts the parcel as “Restricted Area” which is subject to the Conservation
Restriction hereunder and is attached hereto as Exhibit A (the "Premises).

For Grantors title see Book 0504 Page 187 at the Nantucket Registry of Deeds.

Grantee warrants that Grantee is a charitable organization described in
Section 501(c)(3) of the Internal Revenue Code of 1986, as amended, and the
regulations thereunder (the “Code”), whose primary purpose is “To encourage,
support and engage in research, study, and education regarding land in the
County of Nantucket ...and to engage in, institute, defend and to support in any
legal manner or way any litigation or administrative procedures regarding such
land, its ownership and utilization; and to engage in such other activities as are
necessary or reasonably appropriate thereto.”

Grantee represents that Grantee is a “qualified organization,” as that term is
defined in Section 170(h)(3) of the Code; and
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Grantee has received a determination Grantee is a “publicly-supported”
organization described in Section 509(a)(1) and Section 170(b)(A)(vi) of the
Code, and is not a private foundation under Section 509(a)(1) of the Code;
and letter from the Internal Revenue Service dated November 24, 2003, to the
effect that

Grantee holds a Conservation Restriction on 264 acres of abutting
registered land owned by the Linda Loring Nature Foundation (the “Foundation”),
said restriction being filed on April 4, 2007 as Document # 120125 in the
Nantucket Registry District of the Land Court. Grantee acknowledges Grantor’'s
intent to donate the fee interest in the Premises to the Foundation immediately
following the recording of this instrument; and

Grantor and Grantee recognize the natural, scenic, and special character
of the Premises and have the common purpose of the conservation and
protection in perpetuity of the Premises through the use of restrictions on the
Premises;

NOW, THEREFORE, KNOW ALL PERSONS BY THESE PRESENTS, in
consideration of the above and mutual covenants, terms, conditions, and
restrictions contained herein, and pursuant to Section 170(h) of the Code and the
laws of the Commonwealth of Massachusetts, including Massachusetts General
Laws. Chapter 184, Sections 31-33, Grantor hereby voluntarily grants and
conveys to Grantee and its successors and permitted assigns a conservation
restriction (the “Restriction” or “Conservation Restriction”) in perpetuity and for
conservation purposes over the Premises. Grantor herein declares that the
Premises shall be held, mortgaged, encumbered, transferred, sold, conveyed,
used, and occupied subject to the covenants, conditions, and restrictions
hereinafter set forth, which covenants, conditions, and restrictions shall be
deemed to run with the land in perpetuity and to burden the Premises in
perpetuity.

A. Purposes.

This Conservation Restriction is defined in and authorized by Sections 31-
33 of Chapter 184 of the Massachusetts General Laws and otherwise by law.
The purpose of this Conservation Restriction is to assure that the Premises will
be maintained substantially in its current condition in perpetuity and for
conservation purposes, predominantly in a natural, scenic and undeveloped
condition, and to prevent any use or change that would materially impair or
interfere with its conservation and preservation values.

The specific conservation values of the Premises are documented in a
report to be kept on file at the offices of Grantee and incorporated herein by this
reference, which documentation (“Baseline Documentation”) the parties agree
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provides an accurate representation of the Premises as of the effective date of
this grant and which is intended to serve as an objective information baseline for
monitoring compliance with the terms of this grant; and

This Conservation Restriction is intended to protect the aforementioned
natural and scenic resources of the Premises and Nantucket by restricting the
size and extent of buildings; by prohibiting practices such as commercial
agriculture and raising of animals which can damage or alter natural plant
communities; and by encouraging conservation of the land in its predominantly
vacant and undeveloped condition. These values include the following:

o Open Space Preservation. The protection of the Premises contributes to
the protection of the scenic and natural character of surrounding and abutting
permanently protected land and other Nantucket protected lands, and the
protection of the Premises will enhance the open-space value of these lands,
provide significant open space corridors and improve the overall public benefit
and value of open space in the neighborhood.

. Water Quality. The Premises are located on Nantucket Island which has
an EPA designated sole source aquifer for the use of its inhabitants. Protection of
the Premises will further protect the water quality of the aquifer and surrounding
wells. Protection of the premises will also reduce nutrient and pollutant leaching
and runoff which will protect down gradient water sources including the
Nantucket Sound to the north and Head of Long Pond to the southeast.

. Protection of Wildlife Habitat. The entire Premises falls within an area
designated as “Priority Habitat for State-Protected Rare Species” by the
Massachusetts Natural Heritage Program. The Premises provide a unique
natural habitat for a wide variety of plant and animal species. The Premises are
comprised of a globally rare sandplain grassland and coastal heathland, with a
mix coastal shrub understory consisting of huckleberry, viburnum, black cherry,
low bush blueberry and scrub oak which provides unique foraging and nesting
habitat to bird, mammal and insect species.

. Furtherance of Government Policy. Preservation of the Premises is
pursuant to clearly delineated conservation policy expressed in Nantucket’'s
Master Plan, adopted by Nantucket’s voters at the Annual Town Meeting in April
2009, which states in the Town of Nantucket 2007 Open Space and Recreation
Plan as Goal/Objectives 1C: “The town should encourage the use of creative
regulatory and non-regulatory land protection tools such as conservation
restrictions, tax abatements, gifts and zoning measures.”; and in The Nantucket
Comprehensive Community Plan (NCCP), including the following objectives
therein: Objective 4.1, “To aggressively acquire land and conservation
restrictions to protect natural ecosystems;” Objective 4.2, “To encourage land
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management activities by the Land Bank and nonprofit entities to provide
permanent resource protection;”

Preservation of the Premises as open space is further pursuant to clearly
delineated governmental conservation policy in accordance with "Nantucket's
Goals and Objectives for Balanced Growth" which was adopted in November
1990 by Town Meeting and states as Objective A-1: "To identify and acquire
critical open spaces through outright ownership or by less-than-fee means, such
as conservation restrictions, scenic easements, and the purchase of
development rights, in order to complete the Island’'s open space network.

B. Prohibited Uses:

Except for reserved rights as set forth in Paragraph C below, neither Grantor, nor
the heirs, devisees, successors or assigns of Grantor, will perform or give
permission to others to perform the following acts or uses which are prohibited
on, under, or above the Premises:

(1) The construction or placement of any temporary or permanent building,
landing strip, helicopter landing area, tennis court, mobile home, swimming pool,
asphalt or concrete pavement, stadium, bleachers, outdoor lighting equipment,
ropes course, sign, billboard, or other advertising display, utility pole, utility tower,
utility conduit or utility line, windmills, septic system, or any other temporary or
permanent structure on, above, or under the Premises;

(2) Excavating, mining, dredging or removing from the Premises of soll, loam,
peat, gravel, sand, rock or other mineral resource or natural deposit except as
necessary for proper drainage or soil conservation and then only in a manner
which does not impair the Purpose of this Conservation Restriction;

(3) Placing, filling, storing or dumping on the Premises of soll, refuse, trash,
boats, trailers, vehicle bodies or parts, rubbish, debris, junk, waste or other
substance or material whatsoever or the installation of underground tanks;

(4) Cutting, removing or otherwise destroying trees, grasses or other
vegetation on the Premises;

(5) Activities detrimental to drainage, flood control, water conservation, water
quality, erosion control or soil conservation;

(6) The use of motorcycles, motorized trail bikes, snowmobiles and all other
motorized vehicles and activities;

(7) The placement and maintenence of bee hives;
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(8) Division or subdivision of the Premises, except for transfer for all or a
portion of the land to a conservation organization, and no portion thereof or any
other parcel to be used for building or zoning requirements;

(9) All commercial and municipal structures and all commercial or industrial
activities and uses;

(20) Any work, including, but not limited to, filling and/or construction of roads,
in wetlands as defined by the Wetlands Protection Act (Chapter 131, Section 40)
or the Nantucket Wetlands Bylaw (Chapter 136 of the Nantucket Code);

(11) The use of the Premises for more than de minimis commercial recreation,
business, residential or industrial use of the Premises.

(12) The use of pesticides and fertilizers; and
(13) Any other use of the Premises or activity which would materially impair
conservation interests unless necessary for the protection of the conservation

interests that are the subject of this Conservation Restriction.

C. Reserved Rights:

The provisions of Paragraph B notwithstanding, the following acts and uses
by Grantor and the heirs, devisees, successors and assigns of Grantor are
permitted provided they do not materially impair the conservation interests or
purposes of this Conservation Restriction or are not considered inconsistent with
the intent of this grant:

(1) The right to excavate and remove soil, gravel or other mineral resource or
natural deposit only as may be necessary for the conduct of those uses and
activities permitted in this Conservation Restriction, or for the maintenance of
good drainage, soil conservation practices or other permissible use of the
Premises; provided that following the completion of such use or activity any
disturbed area shall be restored to its prior undisturbed condition;

(2) The right to excavate a known archaeological site identified by and under
the direction of the Massachusetts Historical Commission and if applicable a
gualified organization such as according to Massachusetts Regulations 950 CMR
70;

(3) The clearing, maintenance and use of fire breaks, trails, clearings, and
unpaved roads on the Premises as reasonable necessary for the uses herein
permitted; trails, clearings or unpaved roads shall not in the reasonable opinion
of the Grantee, substantially alter the present condition of the Premises or harm
wildlife habitat or natural vegetation nor place at risk the habitat of any rare or
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endangered species as identified by the Massachusetts Natural Heritage
Program or its successors. The construction of new trails or roads are allowed
subject to a plan approved by Grantee in accordance with Paragraph E hereof;

(4) Hunting in accordance with then applicable local, state and federal
regulations;

(5) The right to conduct any activity, such as selective cutting, grazing, mowing
or burning, which is used to manage the habitat of any threatened or rare
species, as identified by the Massachusetts Natural Heritage Program or its
successors, and/or any other natural plant community on Nantucket and/or to
enhance or manage wildlife. Such activity shall be undertaken only with the
express written permission of Grantee in accordance with Paragraph E and
under the guidance of Grantee, which may include conditions or limitations to
protect wildlife, natural vegetation and environmental systems, and such activity
may include the limited erection of nest boxes or osprey poles;

(6) The right to control noxious or invasive plant and animal species by
mechanical and/or chemical means on the Premises only pursuant and subject to
a plan approved by Grantee in accordance with Paragraph E hereof;

(7) The right to walk and conduct other passive educational and recreational
activities on foot;

(8) The right to remove diseased and dead trees only in a manner that
maintains the character of the natural vegetation existing on the Premises on the
date of this Conservation Restriction;

(9) The right to survey and to conduct scientific research, including but not
limited to, the maintenance, repair, and replacement of existing solar panels to
generate power for atmospheric deposition water quality testing;

(10) The right to erect signs which are no greater than twelve (12) inches
square, to inform and educate the public;

(11) The use of motor vehicles only as necessary and solely for exercising any
of the reserved rights in this Paragraph C or as necessary by the police,
firefighters, Board of Health agents, Department of Environmental Protection
personnel, or other governmental agents in carrying out their lawful duties.

Certain reserved rights under this Paragraph C may require permits from one or
more public agencies. The inclusion of any such rights herein does not imply that
Grantee or the Commonwealth takes any position on whether any such permit
should be issued.
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D. Prior Notice to Grantee. Grantor agrees to notify Grantee, in writing, before
exercising any right reserved herein, the exercise of which may have a significant
impact upon the conservation interests associated with the Premises.

E. Notice and Approval. Whenever notice to or approval by Grantee is required
under the provisions of Paragraphs B, C, or D, Grantor shall notify Grantee in
writing not less than sixty (60) days prior to the date Grantor intends to undertake
the activity in question; however, Grantee may waive or lessen the required
period of time, provided said waiver is obtained in writing prior to the initiation of
such activity. The notice shall describe the nature, scope, design, location,
timetable and any other material aspect of the proposed activity in sufficient
detail to permit Grantee to make an informed judgment as to its consistency with
the purposes of this Conservation Restriction. Where Grantee's approval is
required, Grantee shall grant or withhold its approval in writing within sixty (60)
days of the receipt of Grantor's written request. Grantor's written request shall
specifically recite the length of time provided by this Conservation Restriction for
review and response by Grantee. Grantee’s approval shall not be unreasonably
withheld, but it shall only be granted upon a showing that the proposed activity
shall not materially impair the purposes of this Conservation Restriction. Failure
of Grantee to respond in writing within sixty (60) days shall be deemed to
constitute approval by Grantee of the request as submitted, so long as there
exists no violation hereunder and the request sets forth the provisions of this
section relating to deemed approval after sixty (60) days in the notice.

Any notice, demand, request, consent, approval or communication that
either party desires or is required to give to the other shall be in writing and either
served personally or sent by first class mail, postage prepaid, addressed as
follows:

To Grantor: The Nature Conservancy
99 Bedford Street, 5" Floor
Boston, MA 02111
Attn: Legal Department

To Grantee: Nantucket Land Council, Inc.
Post Office Box 502
Nantucket, Massachusetts 02554
Attn: Cormac Collier

or to such other address as either party from time to time shall designate by
written notice to the other.
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F. Breach by Grantor.

In the event that a potential breach of this Conservation Restriction by the
Grantor, by a third party employed by the Grantor, or by a party under contract to
the Grantor, comes to the attention of Grantee, and Grantee in the exercise of its
best professional judgment concludes that a breach may have occurred or is
occurring, Grantee shall notify Grantor in writing of such an alleged breach.
Except in the event of an emergency which requires immediate action, Grantor
shall have thirty (30) days - or such additional time as Grantee deems reasonably
necessary depending on the circumstances of the alleged breach - after delivery
of such notice to initiate corrective actions, including restoration of the Premises,
that are reasonably calculated to correct swiftly the conditions constituting such a
breach. If Grantor fails to initiate such corrective action within such time, Grantee
may in its discretion undertake such actions, including appropriate legal
proceedings as are reasonably necessary to effect the correction of each such
alleged breach. If a court of competent jurisdiction determines, or the Grantor
acknowledges, that such correction resulted from Grantor’s violation of this
Conservation Restriction, then Grantee’s costs of each such correction, including
Grantee's expenses, court costs, survey costs and legal fees, shall be paid by
Grantor.

G. Acts Beyond Grantor's Control; Third Party Breach.

Nothing contained in this Conservation Restriction shall be construed to entitle
Grantee to bring any action against Grantor for any injury to or change in the
Premises resulting from causes beyond Grantor's control, including, but not
limited to, fire, flood, storm, earth movement, and acts caused by trespass on the
Premises not contributed to by acts or omissions of Grantor, or from any prudent
action taken by Grantor under emergency conditions to prevent, abate or mitigate
significant injury to the Premises resulting from such causes. Parties to this
Conservation Restriction agree that in the event of damage to the Premises from
acts beyond the Grantor’s control, that if it is desirable that the Premises be
restored, the parties will cooperate in attempting to restore the Premises if
feasible.

H. Extinguishment

(1) If circumstances arise in the future such as render the Purpose of this
Conservation Restriction impossible to accomplish, this Conservation Restriction
can only be terminated or extinguished, whether in whole or in part, by a court of
competent jurisdiction under applicable law. If any change in conditions ever
gives rise to extinguishment or other release of this Conservation Restriction
under applicable law, then Grantee, on the first subsequent sale of the Premises
following termination or extinguishment, shall be entitled to a portion of the
proceeds in accordance with subparagraphs (2) and (3) of this Paragraph H,
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subject, however, to any applicable law which expressly provides for a different
disposition of proceeds. Grantee shall use its share of the proceeds to advance
the conservation of Nantucket lands and waters in a manner consistent with the
conservation purposes set forth herein.

(2) Grantor and Grantee agree that the grant of this Conservation Restriction
gives rise to a real property right, immediately vested in Grantee, with a value
that is determined by the ratio of the consideration recited herein for this
Conservation Restriction to the assessed value ascribed by the Nantucket
Assessor to the Premises on the effective date of this grant. Such ratio
(hereinafter, the “proportionate value”) shall be included in the Baseline
Documentation and shall remain constant over time.

(3) Whenever all or any part of the Premises or any interest therein is
taken by public authority under power of eminent domain or other act of public
authority, then the Grantor and the Grantee shall cooperate in recovering the
full value of all direct and consequential damages resulting from such action.
All related expenses incurred by the Grantor and the Grantee shall first be
paid out of any recovered proceeds, and the remaining proceeds (including,
for purposes of this subparagraph, proceeds from any lawful sale of the
Premises unencumbered by the restrictions hereunder) shall be distributed
between the Grantor and the Grantee in shares equal to said proportionate
value.

I. Access. The Conservation Restriction hereby conveyed does not grant to the
Grantee, to the public generally, or to any other person any right to enter upon
the Premises, except as follows: there is hereby granted to the Grantee and its
representatives the right to enter the Premises at reasonable times and in a
reasonable manner, for the purpose of inspecting the Premises to determine
compliance herewith, of enforcing this Conservation Restriction, and after thirty
(30) days prior written notice of taking any and all actions with respect to the
Premises as may be necessary or appropriate with or without order of court, to
remedy, abate or otherwise enforce any violation hereof. Nothing herein,
however, shall impair any rights of others or of the public generally now existing
in any portion of the Premises, and shall in no way limit, amend or alter the legal
authority of the Grantee to access the Premises of the Grantor, its successors
and assigns.

J. Legal and Equitable Remedies of Grantee. The rights hereby granted shall
include the right to enforce this Conservation Restriction in accordance with its
terms, including by appropriate legal proceedings and to obtain injunctive and
other equitable relief against violations, including, without limitation, relief
requiring restoration of the Premises to its condition prior to the time of the injury
complained of (it being agreed that Grantee shall have no adequate remedy at
law), and shall be in addition to, and not in limitation of, any other rights and
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remedies available to Grantee. Grantee shall attempt to resolve issues
concerning violations through negotiations with Grantor prior to resorting to legal
means. In the event of a dispute over the boundaries of the Conservation
Restriction, Grantor shall pay for a survey and permanent monumentation of the
boundaries.

Grantor covenants and agrees to reimburse Grantee for those reasonable
costs and expenses (including without limitation counsel fees) incurred by
Grantee in enforcing this Conservation Restriction or in remedying or abating any
violation thereof, provided Grantor has been determined by final judgment (after
all appeal periods have passed) of a court of competent jurisdiction or by mutual
agreement of Grantor and Grantee to be responsible for any such violations
which resulted in Grantee’s incurring enforcement, remediation or abatement
costs.

By its acceptance of this Conservation Restriction, Grantee does not
undertake any liability or obligation relating to the condition of the Premises not
caused by the Grantee or Grantee’s agents pertaining to compliance with and
including, but not limited to, hazardous materials, zoning, environmental laws and
regulations, or acts which are not caused by the Grantee or anyone acting under
the direction of the Grantee.

Enforcement of the terms of this Conservation Restriction shall be at the
discretion of Grantee. Any forbearance by Grantee in the manner and timing of
its rights to enforce this Conservation Restriction or otherwise exercise its rights
hereunder shall not be deemed or construed to be a waiver of such rights.

K. Severability. If any provision of this Conservation Restriction shall to any
extent be held invalid, the remainder shall not be affected and shall remain in full
force and effect.

L. Duration and Assignability. The burdens of this Conservation Restriction shall
run with the Premises in perpetuity and shall be enforceable in perpetuity against
the original Grantor, all successors and assigns of the original Grantor holding
any interest in the Premises, and third parties as described in this Conservation
Restriction. Grantee is hereby authorized to record or file any notices or
instruments appropriate to assuring the perpetual enforceability of this
Conservation Restriction, and the original Grantor, and all successors in title or
interest to the Premises, to the extent permissible under applicable law, appoints
Grantee its attorney-in-fact to execute, acknowledge and deliver any such
instruments on its behalf. Without limiting the foregoing, the original Grantor and
all successors in title or interest to the Premises, agrees to execute any such
instruments upon request.

The benefits of this Conservation Restriction shall be in gross and
assignable, but only to an entity or governmental unit able and authorized to
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enforce such restrictions, which entity shall also have purposes similar to those
of Grantee and which encompass the purposes set forth in this Conservation
Restriction. Such entity or governmental unit must qualify under Section 170(h)
of the Internal Revenue Code of 1986, as amended, and applicable regulations
thereunder, and under Section 32 of Chapter 184 of the Massachusetts General
Laws as an eligible donee to receive this Conservation Restriction directly. Any
assignment of benefits by Grantee (or successor) must require the transferee to
carry out the purposes of this Conservation Restriction. Furthermore, no
assignment by the Grantee of this Conservation Restriction shall be effective
unless previously approved in writing by the Nantucket Selectmen and by the
Grantor, whose approval will not be unreasonably withheld. Any assignment
shall be in accordance with Article 97 of the Amendments to the Massachusetts
Constitution if applicable.

M. Effective Date. While the Grantor may execute this instrument prior to
obtaining title to the Premises and the receipt of final acceptance and approvals
of this Conservation Restriction, this Conservation Restriction shall be effective
only when Grantor has obtained such title, Grantor and Grantee have both
executed this Conservation Restriction, the administrative approvals required by
Section 32 of Chapter 184 of the General Laws have been obtained, and this
Conservation Restriction has been filed for registration at the Nantucket Registry
District of the Land Court and noted upon the Certificate of Title for the Premises.
The Grantee shall file this instrument for registration in timely manner at the
Nantucket Registry District of the Land Court and note it upon the Certificate of
Title for the Premises.

N. Subsequent Transfers. Grantor agrees:

(1) to incorporate by reference the terms of this Conservation Restriction
into any deed or other legal instrument which divests Grantor of any interest in all
or a portion of the Premises, including, without limitation, a leasehold interest,
and

(2) to make reference to this Conservation Restriction in any executory
contract for the transfer of any interest in the Premises. Grantor further agrees to
give written notice to Grantee of all transfers of any interest in all or a portion of
the Premises and to provide such notice forthwith upon every transfer if such
notice has not been given prior to a transfer. Such notice to Grantee shall include
the name, address and telephone number of the transferee and his/her legal
representative, if any. Failure of Grantor to comply with this Paragraph N shall
not impair the validity of this Conservation Restriction or limit its enforceability in
any way.

O. Estoppel Certificates. Upon request by Grantor, Grantee shall within twenty
(20) days execute and deliver to Grantor any document which certifies the status
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of Grantor's compliance with any obligation of Grantor contained in this
Conservation Restriction and which otherwise evidences the status of this
Conservation Restriction, as may be reasonably requested by Grantor, including
a so-called estoppel certificate if applicable in form suitable for registration with
Nantucket Registry District and notation upon the Certificate of Title then
outstanding for the Premises.

P. Limitation of Grantor Liability. The Grantor shall not be liable for violations
occurring after its, his or her ownership. Liability for any acts or omissions not
excepted by operation of Paragraphs F or G hereof occurring prior to any transfer
and liability preceding any transfer if in violation of this Conservation Restriction
and not excepted by operation of Paragraphs F or G hereof shall survive the
transfer. Irrespective of the above, any new owner of the Premises shall
cooperate in the restoration of the Premises or removal of violations caused by
prior owner(s).

Q. Non Merger. The parties intend that any future acquisition of the Premises
shall not result in a merger of the Conservation Restriction into the fee. The
Grantor agrees that it will not grant, and the Grantee agrees that it will not take
title, to any part of the Premises without having first assigned this Conservation
Restriction to a non-fee owner to ensure that merger does not occur and that the
Conservation Restriction continues to be enforceable. If it is determined that a
transfer or assignment of any interest will result in a merger, no deed shall be
effective until this Conservation Restriction has been assigned to a non-fee
owner or other action taken to avoid a merger and preserve the terms and
enforceability of this Conservation Restriction. It is the intent of the parties that
the Premises will be subject to the terms of this Conservation Restriction in
perpetuity, notwithstanding any merger.

R. Successor Grantee. If Grantee shall cease to exist or to be a qualified
organization under Section 170(h) of the Internal Revenue Code of 1986, as
amended, or to be authorized to acquire and hold conservation restrictions under
M.G.L. Chapter 184, Section 32, as amended, and a prior assignment of this
Conservation Restriction has not been made, then Grantee's rights and
obligations under this Conservation Restriction shall become vested in and fall
upon the first (by order of listing) of the below-named organizations which agrees
to acceptance of the assignment and which qualifies for assignment under the
terms of this paragraph, and such vesting shall have been previously approved
in writing by the Nantucket Select Board:

(a) Nantucket Conservation Foundation, Inc., Nantucket, Massachusetts
(b) Nantucket Islands Land Bank, Nantucket, Massachusetts
(c) The Nature Conservancy, Boston, Massachusetts
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In the event that none of the above-named organizations agrees to acceptance
and qualifies for assignment, Grantee's rights and obligations shall become
vested in such other organization, previously approved in writing by the
Nantucket Selectmenand by the Grantor, whose approval will not be
unreasonably withheld, as a court of competent jurisdiction shall direct under the
doctrine of cy pres.

S. Restriction in Perpetuity. The provisions hereof shall inure to and be binding
upon the heirs, executors, devisees, administrators, successors and assigns as
the case may be of the parties hereto and shall be restrictions running with the
land in perpetuity. The term “Grantor” herein, unless the context or wording
otherwise requires, shall include all successors and assigns. The term “Grantee”
herein, unless the context or wording otherwise requires, shall include all
successors and assigns of the original Grantee Nantucket Land Council, Inc.

T. Amendment. If circumstances arise under which an amendment to or
modification of this Conservation Restriction would be appropriate, Grantor and
Grantee may jointly amend this Conservation Restriction; provided that no
amendment shall be allowed that will affect the qualification of this Conservation
Restriction or the status of Grantee under any applicable laws, including Section
170(h) of the Internal Revenue Code of 1986, as amended, or Sections 31-33 of
Chapter 184 of the General Laws of Massachusetts. Any amendments to this
Conservation Restriction shall occur only in exceptional circumstances. The
Grantee will consider amendments only to correct an error or oversight, to clarify
an ambiguity, or where there is a net gain in conservation value. All expenses of
all parties in considering and/or implementing an amendment shall be borne by
the persons or entity seeking the amendment. Any amendment shall be
consistent with the purposes of this Conservation Restriction, shall not affect its
perpetual duration, shall be approved by the Secretary of Energy and
Environmental Affairs and the Town of Nantucket, and if applicable, shall comply
with the provisions of Art. 97 of the Amendments to the Massachusetts
Constitution, and any gift, grant or funding requirements. Any amendment shall
be filed for registration at the Nantucket Registry District of the Land Court and
noted upon the Certificate of Title for the Premises.

U. Controlling Law The interpretation and performance of this Conservation
Restriction shall be governed by the laws of the Commonwealth of
Massachusetts.

V. Liberal Construction. Any general rule of construction to the contrary
notwithstanding, this Conservation Restriction shall be liberally construed in favor
of the grant to effect the purpose of this Conservation Restriction and the policy
and purposes of Massachusetts General Laws Chapter 184, Sections 31-33. If
any provision in this instrument is found to be ambiguous, any interpretation
consistent with the purpose of this Conservation Restriction that would render the
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provision valid shall be favored over any interpretation that would render it
invalid.

W. Recordation. The Grantee shall record this instrument in timely fashion at the
Nantucket Registry District of the Land Court and noted upon the Certificate of
Title for the Premises.

X. Entire Agreement. This instrument sets forth the entire agreement of the
parties with respect to this Conservation Restriction and supersedes all prior
discussions, negotiations, understandings or agreements relating to the
Conservation Restriction, all of which are merged herein.

Y. Pre-Existing Public Rights. Approval of this Conservation Restriction pursuant
to M.G.L. Chapter 184, Section 32 by any municipal officials and by the
Secretary of Energy and Environmental Affairs is not to be construed as
representing the existence or non-existence of any pre-existing rights of the
public, if any, in and to the Premises, and any such pre-existing rights of the
public, if any, are not affected by the granting of this Conservation Restriction.
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The foregoing Conservation Restriction is hereby executed by the undersigned,
as a sealed instrument under Massachusetts law.

WITNESS my hand and seal this day of 2016.

COMMONWEALTH OF MASSACHUSETTS

Nantucket, ss. , 2016.
Onthis ___ day of , 2016, before me, the undersigned notary public,
personally appeared , proved to me
through satisfactory evidence of identification, which were , to

be the persons whose names are signed on the preceding or attached document,
and acknowledged to me that they signed it voluntarily for its stated purpose.

Notary Public (Print Name)

My Commission Expires:
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ACCEPTANCE OF GIFT BY THE NANTUCKET LAND COUNCIL, INC.

The gift of the above Conservation Restriction from The Nature Conservancy is

hereby accepted this __day of , 2016.
Nantucket Land Council, Inc.
By:
Officer's Name Officer's Name
COMMONWEALTH OF MASSACHUSETTS
Nantucket, ss.
Onthis ___ day of , 2016, before me, the undersigned notary public,
personally appeared , proved to me through
satisfactory evidence of identification, which were , to be

the person whose name is signed on the preceding or attached document, and
acknowledged to me that (he)(she) signed it voluntarily for its stated purpose.

(Print Name) Notary Public

My Commission Expires:

COMMONWEALTH OF MASSACHUSETTS
Nantucket, ss.

Onthis ___ day of , 2016, before me, the undersigned notary public,
personally appeared , proved to me through satisfactory
evidence of identification, which were , to be

the person whose name is signed on the preceding or attached document, and
acknowledged to me that (he)(she) signed it voluntarily for its stated purpose.

(Print Name) Notary Public
My Commission Expires:
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APPROVAL BY BOARD OF SELECTMEN OF THE TOWN OF NANTUCKET

We, the undersigned members of the Board of Selectmen of the Town of
Nantucket, Massachusetts, hereby certify that at a meeting held on

, 2016, the Board of Selectmen voted to approve
the foregoing Grant of Conservation Restriction by The Nature Conservancy to
the Nantucket Land Council, Inc., pursuant to Massachusetts General Laws,
Chapter 184, Section 32, as being in the public interest.

Board of Selectmen of the
Town of Nantucket

COMMONWEALTH OF MASSACHUSETTS

NANTUCKET, ss. , 2016

On this day of , 2016, before me, the undersigned
notary public, personally appeared

proved to me through satisfactory evidence of identification, which were

, to be the person(s) whose name is
signed on the preceding document, and acknowledged to me that he/she signed
it voluntarily for its stated purpose, as a member of the Board of Selectmen for
the Town of Nantucket.

Notary Public

My Commission Expires:
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APPROVAL BY
SECRETARY OF ENERGY AND ENVIRONMENTAL AFFAIRS,
COMMONWEALTH OF MASSACHUSETTS

The undersigned, Secretary of Energy and Environmental Affairs of the
Commonwealth of Massachusetts, hereby certifies that the foregoing Grant of
Conservation Restriction by The Nature Conservancy, to the Nantucket Land
Council, Inc. has been approved in the public interest pursuant to Massachusetts
General Laws, Chapter 184, Section 32. Said approval is not to be construed as
representing the existence or non-existence of any pre-existing rights of the
public, if any, in and to the Premises, and any such pre-existing rights of the
public, if any, are not affected by the granting of this Conservation Restriction.

Date Secretary of Energy and Environmental Affairs

COMMONWEALTH OF MASSACHUSETTS

, SS.

Onthis __ day of , 2016, before me, the undersigned notary public,
personally appeared , proved to me
through satisfactory evidence of identification, which were

to be the person whose name is signed on the preceding or attached document,
and acknowledged to me that (he)(she) signed it voluntarily for its stated
purpose.

(Print Name) Notary Public

My Commission Expires:
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From: Vicki Marsh

To: Libby Gibson

Cc: Erika Mooney; John Giorgio

Subject: Emailing - GHYC First Amendment to Grant of Pedestrian Easement signed.pdf
Date: Wednesday, March 30, 2016 4:01:01 PM

Attachments: GHYC First Amendment to Grant of Pedestrian Easement sianed.pdf

Libby-

You have requested that | review the enclosed First Amendment to Grant of Pedestrian Easement
(“Amendment”) from Great Harbor Yacht Club, Inc. to the Town of Nantucket to determine whether
it is in acceptable form for acceptance by the Board of Selectmen. In reviewing the Amendment
and the referenced documents | found that the Commonwealth of Massachusetts, Department of
Environmental Protection required in Special Condition #5 of the License granted to the Yacht Club,
dated May 12, 2008, filed with the Nantucket Registry District of the Land Court as Document No.
124171, and recorded with Nantucket County Registry of Deeds in Book 1139, Page 167, that the
easement be granted for the benefit of the Town of Nantucket and the general public. The
Easement did not contain such a provision. The Amendment specifically provides that said
easement “benefit the Inhabitants of the Town of Nantucket and the general public pursuant to and
in accordance with Special Condition #5 of the License.”

The only error | found in the Amendment was a scrivenor’s error of the page number of the Minor
Modification referenced in the first paragraph of the Amendment. It should read “334” and not
“324.” The Amendment will then be in acceptable form.

If you have any questions concerning this matter, please feel free to contact me.

Vicki

Vicki S. Marsh, Esq.
KOPELMAN AND PAIGE, P.C.
101 Arch Street, 12th Floor

Boston, MA 02110
O: (617) 556 0007
F: (617) 654 1735

vmarsh@k-plaw.com
www.K-plaw.com

This message and the documents attached to it, if any, are intended only for the use of the addressee and may contain
information that is PRIVILEGED and CONFIDENTIAL and/or may contain ATTORNEY WORK PRODUCT. If you are not the
intended recipient, you are hereby notified that any dissemination of this communication is strictly prohibited. If you have
received this communication in error, please delete all electronic copies of this message and attachments thereto, if any,
and destroy any hard copies you may have created and notify me immediately


mailto:VMarsh@k-plaw.com
mailto:LGibson@nantucket-ma.gov
mailto:EMooney@nantucket-ma.gov
mailto:JGiorgio@k-plaw.com
mailto:vmarsh@k-plaw.com
http://www.k-plaw.com/

FIRST AMENDMENT TO
GRANT OF PEDESTRIAN EASEMENT

GREAT HARBOR YACHT CLUB, INC., a duly organized Massachusetts
corporation, having a usual place of business at 96 Washington
Street, Nantucket, Massachusetts (“GHYC”), as the owner of various
parcels of land located in Nantucket, Nantucket County,
Massachusetts, being the land known as 9B Salt Marsh Way, shown on
plan recorded with Nantucket Deeds in Plan Book 21, Page 68 (“9B
Salt Marsh”), by virtue of deeds recorded with Nantucket Deeds in
Book 918, Page 237, and Book 955, Page 242, and Removal from
Condominium recorded in Book 955, Page 246; the land known as 97
Washington Street, shown as Lot 20 on Land Court Plan No. 8254-H
(“97 Washington Street”), by virtue of Certificate of Title No.
20941 at Nantucket Registry District; and the land known as 96
Washington Street, shown as Lot 13 on Land Court Plan No. 8254-E
(“96 Washington Street”), by virtue of said Certificate of Title
No. 20941 (9B Salt Marsh, 97 Washington Street, and 96 Washington
Street being hereinafter collectively referred to as the “GHYC
Land”), for good and valuable consideration paid, the receipt and
sufficiency of which are hereby acknowledged, hereby amends that
certain Grant of Pedestrian Easement, dated April 19, 2010,
registered as Document No. 130464, recorded in Book 1230, Page
310, granted by it to the Inhabitants of the Town of Nantucket, in
accordance with Special Condition #5 of that certain License and
Plan No. 12128 issued by the Commonwealth of Massachusetts, dated
May 12, 2008, registered as Document No. 124171, recorded in Book
1139, Page 167, as affected by a Minor Modification issued by the
Massachusetts Department of Environmental Protection, dated
October 16, 2008, registered as Document No. 125495, recorded in
Book 1157, Page 324 (the "License™), to provide as follows:

The permanent non-exclusive easement in gross to
pass and repass over those certain portions of the GHYC
Land (of variable width) shown as “Proposed Pedestrian
Easement” on a plan prepared by Blackwell & Associates,
Inc., dated July 14, 2009, entitled “Pedestrian Easement
Plan,” a copy of which is attached hereto as Exhibit A,
for pedestrian passage only to, from, and between Union
Street and that portion of the GHYC Land shown on said
plan as the “Wooden Ramp To Beach” and for no other
purpose, and also including pedestrian access over the
area designated as “6’ Wide Access Easement” on Sheet 6
cof said plan, which area 1s parallel and directly
adjacent to the “Wooden Ramp To Beach” shown on said
plan, to provide public access to the flats and
intertidal areas of the GHYC Land located between the





mean high water mark and mean low water mark, as the
same may change from time to time due to tidal action,
weather events and other natural forces and phenomena,
for fishing, fowling, navigation and other purposes
allowed by law, shall benefit the Inhabitants of the
Tewn of Nantucket and the general public pursuant to and
in accordance with Special Condition #5 of the License.
Such easement shall terminate at such time as the License

or any extension or renewal thereof is of no further
force and effect

Executed and sealed as of September 1, 2015.

GREAT HARBOR YACHT CLUB, INC.
By:

A

N D
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f?%eph Rlpp, President
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Richard Tha§er, Treasurer
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On this (O_f‘“ day of SEPTEMBER. , 2015, before me, the
undersigned notary public, personally appeared, Joseph Ripp,
President of Great Harbor Yacht Club, Inc., (a) X ©personally
known to me, or (b)  proved to me through satisfactory evidence
of identification which was , to be the
person whose name is signed on the preceding or attached document,
and acknowledged to me that he signed it voluntarily for its stated
purpose on behalf of Great Harbor Yacht Club, Inc.

Ngtary Public

Printed name: “’lm\as 3. ;c(u??er'
My commission expires: /\g;-fi‘ 6, 208
THOMAS J. SCHOPPER

dotary Public, State of New Yaerk

No. 01SCE005108
; / Cuualified in New York Q@uan’&y , g
STATE OF /Léég ok inramission Expires April 8, 2817
7

On this %¥1ﬂ5 day of (Sﬁ¢yjéﬁmngf~ , 2015, before me, the
undersigned notary public, pérsonally appeared, Richard Thayer,
Treasurer of Great Harbor Yacht Club, Inc., (a) _ personally
known to me, or (b) :ﬁ;_proved to me through satisfactory evidence
of identification which was , to be the
person whose name 1is signed on the preceding or attached document,
and acknowledged to me that he signed it voluntarily for its stated
purpose on behalf of Great Harbor Yacht Club, Inc.

..... -
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Notary Public

Printed name:?}@gy«{ A Ne o
My commission expires: *_;/{q/&

DEBRA ANN NESTOR
Motery Public, State of New York
No. 0INE6301423
Qualified in Westchester County
Cammission Expires Maich 14, 2018





CONSENT OF MORTGAGEE

FIRST REPUBLIC BANK, being the holder of a certain mortgage
from Great Harbor Yacht Club, Inc. to it, dated October 27, 2010,
registered with Nantucket Registry District as Document No.
131888, recorded with Nantucket Deeds in Book 1252, Page 88, for
consideration paid, hereby consents to the foregoing First
Amendment to Grant of Pedestrian Easement, and agrees that said
mortgage shall be held subject to and with the benefit of said
First Amendment to Grant of Pedestrian Easement.

Executed and sealed on g — ‘i , 2015.

REPUBLIC BANK

STATE OF Mﬂéﬁﬁé&umﬁ)’
SURAK Gouly,

Oon this qn day of §@‘p;¢‘ﬂsljef , 2015, before me, the

dersigned notary public, personally appeared J(/\/lh(cf L. /Mmannig,
7 Seawe Credt O ce of First Republic Bank, (a) _ v personally
known to me, or (b) proved to me through satisfactory evidence
of identification which was o=l o olel. e , to be the
person whose name is signed on the preceding dr attached document,
and acknowledged to me that Sh¢  signed it voluntarily for its
stated purpose on behalf of First Republic Bank.

524#///?% A Tpr 92

Notar¥ Public

Printed name: &

o
My commission expires@g‘g/}(pﬁger [Q' Lolo

£ GREGORY S. TANZER

Notary Public
‘@ JCOMMONWEALTH OF MASSACHUSETTS
My Commission Expires
September 18, 2020






ACCEPTANCE BY BOARD OF SELECTMEN

We, as a majority of the Selectmen for the Town of Nantucket,
hereby accept and approve the foregoing First Amendment to Grant
of Pedestrian Easement.

Dated: , 2016

Robert DeCosta

Matthew G. Fee

Rick Atherton

Tobias H. Glidden

Dawn Hill Holdgate

COMMONWEALTH OF MASSACHUSETTS
Nantucket, ss

On this day of , 2016, before me, the undersigned
notary public, personally appeared , being
one of the members of the Nantucket Board of Selectmen, personally
known to me to be the person whose name is signed on the preceding
or attached document, and acknowledged to me that signed it
voluntarily for its stated purpose on behalf of the Town of
Nantucket.

Notary Public

Printed name:
My commission expires:






FIRST AMENDMENT TO
GRANT OF PEDESTRIAN EASEMENT

GREAT HARBOR YACHT CLUB, INC., a duly organized Massachusetts
corporation, having a usual place of business at 96 Washington
Street, Nantucket, Massachusetts (“GHYC”), as the owner of various
parcels of land located 1in Nantucket, Nantucket County,
Massachusetts, being the land known as 9B Salt Marsh Way, shown on
plan recorded with Nantucket Deeds in Plan Book 21, Page 68 (“9B
Salt Marsh”), by virtue of deeds recorded with Nantucket Deeds in
Book 918, Page 237, and Book 955, Page 242, and Removal from
Condominium recorded in Book 955, Page 246; the land known as 97
Washington Street, shown as Lot 20 on Land Court Plan No. 8254-H
(“97 Washington Street”), by virtue of Certificate of Title No.
20941 at Nantucket Registry District; and the land known as 96
Washington Street, shown as Lot 13 on Land Court Plan No. 8254-E
(Y96 Washington Street”), by virtue of said Certificate of Title
No. 20941 (9B Salt Marsh, 97 Washington Street, and 96 Washington
Street being hereinafter collectively referred to as the “GHYC
Land”), for good and valuable consideration paid, the receipt and
sufficiency of which are hereby acknowledged, hereby amends that
certain Grant of Pedestrian Easement, dated April 19, 2010,
registered as Document No. 130464, recorded in Book 1230, Page
310, granted by it to the Inhabitants of the Town of Nantucket, in
accordance with Special Condition #5 of that certain License and
Plan No. 12128 issued by the Commonwealth of Massachusetts, dated
May 12, 2008, registered as Document No. 124171, recorded in Book
1139, Page 167, as affected by a Minor Modification issued by the
Massachusetts Department of Environmental Protection, dated
October 16, 2008, registered as Document No. 125495, recorded in
Book 1157, Page 334 (the "License"), to provide as follows:

The permanent non-exclusive easement in gross to
pass and repass over those certain portions of the GHYC
Land (of variable width) shown as “Proposed Pedestrian
Easement” on a plan prepared by Blackwell & Associates,
Inc., dated July 14, 2009, entitled “Pedestrian Easement
Plan,” a copy of which is attached hereto as Exhibit A,
for pedestrian passage only to, from, and between Union
Street and that portion of the GHYC Land shown on said
plan as the "“Wooden Ramp To Beach” and for no other
purpose, and also including pedestrian access over the
area designated as “6’ Wide Access Easement” on Sheet 6
of said plan, which area 1is parallel and directly
adjacent to the “Wooden Ramp To Beach” shown on said
plan, to provide public access to the flats and
intertidal areas of the GHYC Land located between the



mean high water mark and mean low water mark, as the
same may change from time to time due to tidal action,
weather events and other natural forces and phenomena,
for fishing, fowling, navigation and other purposes
allowed by law, shall benefit the Inhabitants of the
Town of Nantucket and the general public pursuant to and
in accordance with Special Condition #5 of the License.
Such easement shall terminate at such time as the License

or any extension or renewal thereof is of no further
force and effect

Executed and sealed as of September 1, 2015.

GREAT HARBOR YACHT CLUB, INC.
By:

J@seph Ripp, President

Richard Thayer, Treasurer
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On this IO_‘*\ day of SEPTE“M3€K. , 2015, Dbefore me, the
undersigned notary public, personally appeared, Joseph Ripp,
President of Great Harbor Yacht Club, Inc., (a) ¥ personally
known to me, or (b)  proved to me through satisfactory evidence
of identification which was , to be the
person whose name is signed on the preceding or attached document,
and acknowledged to me that he signed it voluntarily for its stated

purpose on behalf of Great Harbor Yacht Club, Inc.

Ngtary Public

Printed name: \ Viomas . SC‘A“P??"'
My commission expires: /\8;4*?‘ 6, 208
THOMAS J. SCHOPPER
Yotary Puhlic, State of New Yerk
MNo. 01SC8005198
) s Cualified in Naw Yerk C@umy 13
STATE OF /,L// w o 114 ammission Expives April 6, 28

7

[SEIt< tic st~ , ss.

On this /£ b day of Qjﬁ_,r/;)’éé,;/,/},gf' , 2015, Dbefore me, the
undersigned notary public, personally appeared, Richard Thayer,

Treasurer of Great Harbor Yacht Club, Inc., (a) personally
known to me, or (b) i proved to me through satisfactory evidence
of identification which was , to be the
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completed. There are still a few remaining items that are open at this time; it is expected that
the remaining items will be addressed and closed by the end of FY16; or a plan will be in place
to complete as near the end of FY16 as possible.

. Student Activities — The School and the Town have worked diligently over the past fiscal year
to address the findings outlined in the review of the student activity accounts. While progress
has been made there is an area to be improved upon. In that regard, the Town and School have
implemented a reconciliation process that provides a complete reconciliation of the accounts on
a monthly basis. The process is presently in place and is working as designed.

. Closing Process — The Town recognizes the importance of the closing process. There are areas
where closing processes have been implemented and those are working in an orderly manner.
The focus has shifted from those areas to the areas identified in the management letter;
specifically the reconciliation of construction in process and additions/deletions to fixed assets.
A closing schedule with requirements has been developed and is presently in use within the
Finance Department. A year-end timeline for departments is currently being developed and will
be distributed to the departments two months prior to the end of the fiscal year. The effective
use of these schedules will significantly reduce the issues that were observed during the FY15
audit.

. Special Revenue Funds — The Town is in the process of reviewing the funds and will work
with the departments responsible to determine the disposition or use of the remaining balances
in the identified funds. Annually, as part of the fiscal year closing process, the Town will
review the special revenue funds, to ensure that funds are spent, or closed as necessary.

. Cash Handling Tests — The Town is in the process of revising the turnover policy, as well as
conducting visits to all departments which handle cash. These are now done on a quarterly
basis, with every department being visited four (4) times a year. The Finance Department is
working with the Town Clerk’s office to help correct the issues identified in the management
letter. This is an ongoing process and one that will continue. The Finance Department has
helped program the cash register; and it is now in operation in the Town Clerk’s office. The use
of the cash register will eliminate the need for the manual tally sheet, and will provide for
greater control over the receipts in the office. The turnover of cash to the Treasurer’s office has
become more consistent, and is presently not delayed 2 to 3 weeks before being turned over for

deposit.
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Honorable Board of Selectmen, Audit Committee
and Town Manager

Town of Nantucket, Massachusetts

16 Broad Street

Nantucket, Massachusetts 02554

We have audited the financial statements of the governmental activities, the business type
activities, the discretely presented component unit, each major fund, and the aggregate
remaining fund information of the Town of Nantucket, Massachusetts (the “Town”) as of
and for the year ended June 30, 2015, which collectively comprise the Town’s basic
financial statements and have issued our report thereon dated January 15, 2016. We
conducted our audit in accordance with auditing standards generally accepted in the
United States of America and the standards applicable to financial audits contained in
Government Auditing Standards, issued by the Comptroller General of the United States.

Internal Control Over Financial Reporting

Management of the Town is responsible for establishing and maintaining effective
internal control over financial reporting. In planning and performing our audit, we
considered the Town’s internal control over financial reporting as a basis for designing
our auditing procedures for the purpose of expressing our opinions on the financial
statements, but not for the purpose of expressing an opinion on the effectiveness of the
Town’s internal control over financial reporting. Accordingly, we do not express an
opinion on the effectiveness of the Town’s internal control over financial reporting.

A deficiency in internal control exists when the design or operation of a control does not
allow management or employees, in the normal course of performing their assigned
functions, to prevent, or detect and correct misstatements on a timely basis. A material
weakness is a deficiency, or a combination of deficiencies, in internal control such that
there is a reasonable possibility that a material misstatement of the entity’s financial
statements will not be prevented, or detected and corrected on a timely basis.

Our consideration of internal control over financial reporting was for the limited purpose
described in the first paragraph of this section and was not designed to identify all
deficiencies in internal control over financial reporting that might be deficiencies,
significant deficiencies, or material weaknesses. We did not identify any deficiencies in
internal control over financial reporting that we consider to be material weaknesses, as
defined above.
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This report is intended solely for the information and use of the Board of Selectmen,
Audit Committee, Town Manager and others within the organization and is not intended
to be and should not be used by anyone other than these specified parties.

R fancanian

Roselli, Clark & Associates
Certified Public Accountants
Woburn, Massachusetts
January 15, 2016
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. OVERVIEW

Fiscal year 2015 was a financially positive year for communities in Massachusetts. Many
experienced increases to their reserve balances as average balances statewide increased to
approximately 8% of general fund expenditures. In addition, unemployment rates have
been reduced to pre-recession levels; and a favorable mortgage market has bolstered
home sales which have been robust over the past 2 years. This has been especially true in
Nantucket where real estate sales for calendar year 2014 exceeded $1 billion for only the
third-time in island history and assessed valuation has exceeded $20 billion for the first
time since fiscal year 2010; currently

fourth highest in Massachusetts. 16 000,000 Unassigned Fund Balance

The Town ended the year with almost

$14,000,000
$15.5 million in unassigned fund
balance; and its OPEB Trust Fund $12,000,000
which was established in fiscal year
2011 increased to $0.8 million. $10,000,000
This represents a $0.7 million increase
in unassigned fund balance from the 8,000,000
prior year and was primarily due to 66,000,000

better than expected local receipts 2000 2010 201 2012 2013 2014 2015
combined with expenditure turn-backs. This was particularly impressive given there were
moderate uses of free cash and continued excess levy capacity.

A common budgetary flexibility test used by the rating bureaus when conducting a credit
evaluation is called a reserve ratio. The ratio is calculated by adding general fund
assigned and unassigned fund balances presented in the financial statements and dividing
Reserve Ratio vs Metrics this by the general fund

35.0% expenditures. 15% is considered
tier-one and 8% - 15% is considered
tier-two. The Town’s ratio is 30.2%
which places the Town considerably
higher than these critical rating
15.0% = metrics; and is considered very
10.0% — strong.

30.0%
25.0%

20.0% =

5.0% —
These strong reserve levels, when

Tier One Tier two State average Nantucket combined with the Town’s strong
management practices and excellent
demographics, directly contributed to an upgrade in the Town’s bond rating from Aa2 to
Aal during the fiscal year. This is one notch below the highest investment grade possible
and the Town should be proud of this achievement.

0.0%

Another significant highlight for the Town was the completion of a Comprehensive
Annual Financial Report (CAFR) for the year ended June 30, 2014. In June, 2015, the
Town received notification from the Government Finance Officers Association (GFOA)
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that the CAFR satisfied all the necessary reporting requirements to qualify for the
prestigious Certificate of Achievement for Excellence in Financial Reporting. This was a
major accomplishment for the Town, especially in light of the financial reporting issues
that existed as late as 2013, when the Town was still included on the Department of
Revenue watch list. The Finance Office now includes as one of its annual financial
goals, the completion of a CAFR.

The remainder of the report is dedicated to informational items, and recommendations for

improvement in control and efficiencies in operations. We urge the Town to implement
recommendations where appropriate and cost/beneficial to do so.
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Il. INFORMATIONAL ITEMS

Effect of Adoption of New Accounting Principal — Pensions

In fiscal year 2015, the Town and virtually all municipalities in the Commonwealth
adopted new pension accounting standards. The new pension accounting standards
required, for the first time, that the Town present its portion of the unfunded pension
liability owed to its current and former employees in the government-wide financial
statements. At June 30, 2015, the net pension liability for the Town was approximately
$53.7 million.

It is important to note that the new pension accounting standards do not affect the
underlying regional pension system or its funding schedule. All Massachusetts pension
systems are required by Massachusetts general law to be fully funded by June 30, 2040.
The Barnstable County Regional Retirement System, which is the pension system the
Town participates in, is currently 60.4% funded based on a December 1, 2014 actuarial
study and actual pension plan net assets as of December 31, 2014.

The new pension accounting standards will require that the Town become a more active
participant in the audit of the Barnstable County Regional Retirement System. The Town
can expect to have its retiree and employee census data tested on a rotational basis. It is
therefore important that the Town promptly provide the requested documentation to the
Barnstable County Regional Retirement System and its auditors in a timely manner so as
to not delay this annual process of it and all other employer units of the retirement system

New Accounting Principal - OPEB

The Governmental Accounting Standards Board, or GASB, has issued a new
pronouncement related to other postemployment benefits, or OPEB, that is substantially
similar to the pension standard described above. OPEB typically includes health and
welfare plans and other similar benefits provided to Town retirees exclusive of pension
benefits.

Currently, the Town reports a net OPEB obligation (about $38.7 million) in its
government-wide financial statements. However, the proposed new accounting standards
will require that the net OPEB liability (about $88.8 million), be reported in the
government-wide financial statements. Adoption of this new accounting standard is two
years away for the Town.

While this proposed accounting standard will likely materially affect the Town’s
financial position, the Commonwealth has not passed legislation requiring municipalities
to begin setting aside monies for this unfunded obligation like it has with pensions.

In order to begin to manage its OPEB obligation, the Town has established a formal

OPEB trust fund like many other Massachusetts municipalities have done; and during
fiscal year 2015 contributions increased the balance to approximately $800,000. It is
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expected that the Town will continue to fund part of its OPEB obligation annually and
increase this funding in future years. This should have a positive impact on the Town’s
credit rating once the balance begins to accumulate.

Changes to Single Audit Requirements

The Office of Management and Budget, or OMB, raised the threshold for OMB A-133
compliance audits (i.e., single audits) from $500,000 to $750,000. This new threshold is
expected to apply to the Town in fiscal year 2016. However, the Town generally exceeds
the new $750,000 threshold so it should continue to plan on having a single audit
performed for the foreseeable future.

Also included in the new audit requirements is a requirement that the Town’s internal
control structure should be in compliance with recognized internal control framework
such as the Green Book or COSO. At first pass, this requirement doesn’t seem overly
complicated. However, history has shown that seemingly harmless words similar to these
can cause an entity to expend significant time and monetary resources in order to comply.

Adopting a formal internal control framework is new to municipalities and will likely
require a good deal of evaluation, documentation, remediation and ongoing monitoring.
We recommend that the Town commence this process by taking a common sense
approach and tackle the areas in which the Town is most susceptible to an internal control
deficiency. Over a period of time, the Town should complete the formal adoption of an
internal control framework.

Municipal Data Breaches

We have alerted the Town in the past to be aware of network security. This
informational item is being reported again as a reminder to continue to be vigilant. The
past 12 months in Massachusetts have seen significant increases of breeches in local
networks, some with reported attempted thefts in the millions.

The Town takes a proactive approach to IT security. We recommend that the Town

continue to place an emphasis on IT security and continually update its IT security
appliances and software as well as its policies and procedures regarding IT security.
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I11. EINDINGS AND RECOMMENDATIONS

A. Status of Prior Year ltems

e The errors regarding the filing of unemployment claims which caused a deficit
in the prior year have been resolved through a revision of the reporting and
review process in this area. Proper rates are now being used.

e The internal accounting for the Health Insurance Trust has been revised to
include an employee and employer portion of activity and equity in the general
fund.

e Analyzing old outstanding receivable balances that have remained on the
books for a number of years is a process that is currently ongoing. It involves
several moving parts including the Assessor’s Office, Deputy Collector,
Collector’s Office, Finance Office and possibly DOR. The Town expects to
resolve this by the close of fiscal year 2016.

e [Establishing more efficient procedures with respect to receivable
reconciliations at year-end is a goal for the 2016 year-end close. Although
many of the timing items identified in the prior year did not exist at the end of
fiscal year 2015; improving the overall process by the end of the fiscal year is a
goal of the Finance Office.

¢ Improving the cash reconciliation process has been a goal for the last few
years. While the process has shown some improvement and older reconciling
items have been resolved and adjusted, the existence of new reconciling items
continues to be an issue. Like the receivable reconciliation process identified
above, improving this is by the end of fiscal year 2016 is a goal of the Finance
Office.

e The Town’s overall closing process continues to be an issue. More specific
details and an expansion of the prior year comment are included under current
year findings later in this report.

e The Town is reviewing stagnant capital project balances and using those for
similar type projects where legally permissible. Those needing re-
appropriation are being submitted as part of an article at Town Meeting. The
goal is to have exhausted all available stagnant funds by the close of fiscal year
2016 if possible.

e The issues identified in the payroll and DPW reviews have been incorporated
into a plan with goals and timelines. Progress has been made on the less
complicated items; the other more time consuming implementations are
expected to be completed by the end of calendar year 2016.

B. Student Activities

As part of the fiscal year 2015 audit, a follow-up was conducted regarding the
status of observations made during the fiscal year 2013 audit. Many improvements
were made to the process and a stand-alone report has been issued to the School
Committee regarding the remaining findings. One of the remaining issues impacts
the Town’s Finance Department and thus is communicated in this letter. Since a
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significant portion of the Student Activity equity balances is in the custodial
possession of the Town Treasurer, and a general ledger account is maintained as an
Agency Account in the Town’s records, those balances are needed by the School
Department in order to conduct a complete reconciliation of their balances on a
monthly basis. This has not been done in either of the last two years and we
suggest this process begins immediately.

C. Closing Process

As discussed under “status of prior year comments” the closing process continues
to be a challenge for the Town.

The following are some of the issues observed when reviewing the closed balance
sheet:

1. The Self Insured Health Trust final balance did not include an accounts
payable amount for the last month of the year. This was a finding in fiscal
2013, corrected in 2014 and a finding again in 2015.

2. The required warrants payable entry made at year-end that represents a
reconciling item between the Treasurer and the General Ledger was posted
completely to the General Fund instead of spread across the multiple funds it
impacted. This caused reconciliation issues when attempting to reconcile
individual funds outside the General Fund.

3. The backup information for the journal entries made to the general ledger
accounts was not always complete and often lacked explanation and/or
supporting documentation which made the process of analyzing the entries
inefficient.

4. Split payroll at year-end was not verified through a reconciliation process,
instead complete reliance was placed on the entries generated by MUNIS.

5. Capital asset additions for outside departments, specifically Wannacomet
Water and the Airport were not completed and reconciled to the Town’s
Capital Projects in a timely manner.

6. Other more minor issues also existed that were discussed with the Finance
Office prior to our departure.

The Town is a very complicated entity with numerous enterprise funds and many
departments and components acting somewhat autonomously. This causes the
closing process to have multiple moving parts. The process needs to be planned in
advance with the use of checklists and timelines and needs to be completed well
before the audit team arrives. We suggest the Town implement such procedures, to
improve the overall closing process.
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D. Special Revenue Funds

Recently, the Department of Revenue appointed a new Director of Accounts. The
individual has significant government finance skills which were accrued in her
earlier career as a CPA in the municipal sector. One of the initial requests made by
the new Director to the auditing group was to review the status of stale special
revenue accounts. Many of these accounts become forgotten over years as
individuals in charge of them retire or posting errors occur and are never corrected.
In these instances, the new Director suggested that efforts are made to determine
the true origin and purpose of the funds and if efforts fail, to make a one-time
house cleaning entry to journalize these funds to the general fund as miscellaneous
revenue. This will make efforts at the DOR level more efficient as it would
remove the need for the field reps to review these stale accounts year after year to
no avail.

We filtered through the Town’s 200+ Special Revenue accounts and determined
about 40% of the accounts, totaling $953,240 have not had any activity in over two
years and $228,286 had no activity during fiscal year 2015. In many of the
accounts it is obvious that coding errors occurred in prior years and have gone
undetected; for example School grants that have been closed out with the State
years ago most likely had expenditures posted to the General Fund in error and are

still being carried because in years past, the Town was not reconciling grants with
the School.

We suggest the Town Finance Office review the list we have prepared and begin

analyzing those items that may be journalized, or used by a department head that
has no knowledge the funds still exist.

Town of Nantucket, Massachusetts Page 9 of 11 Management L etter



IV. CASH HANDLING TESTS

As part of our risk assessment process, we reviewed certain cash handling areas in
Town to determine if register balances reconciled to tapes used at the register. This is
an area that will be conducted annually, on a surprise rotating basis, as part of the
audit.

The following areas were reviewed with the corresponding results:
Town Clerk

Our observation test of the register process at the Town Clerk office detected a
number of control issues as follows:

e The Clerk has been provided with a cash register however it is not used and
instead a cash box is used.

o A tally sheet is maintained by category (i.e. birth certificates, marriage
certificates, livery permits etc.) however it is not fully completed. The office staff
communicated that it gets too busy to complete the tally sheet at the time of a
transaction so best guesses are made to complete the sheet when a turnover is
created weeks later. This however compromises any possible reconciliation since
the tally sheet is adjusted to the cash on hand. Also, the guess work can’t be
accurate since many transactions are completed with cash and guessing what the
cash was two weeks later is more “hit or miss” than accurate.

e We completed a live reconciliation of cash on hand to the tally sheet. Cash was
$2,160 and the tally sheet was $1,430. This variance was due to the inefficiencies
discussed above. Best efforts should be made to either use the cash register or
maintain an accurate tally sheet. Reconciliations to cash on hand should be
performed at the end of each day.

e Many of the Clerk’s revenue items come with prenumbered documents. Dog
licenses, birth certificates, marriage licenses etc. However the pre-numbering is
never used as an effective reconciliation tool or control.

e Revenue reconciliations have never been performed to the Town’s General
Ledger or the Treasurer’s records.

e (ash is turned over about every two weeks and sometimes three weeks. This
contradicts Massachusetts General Laws and the Treasurer’s policy to turn cash
over weekly.

We suggest the Finance Office work with the Town Clerk’s Office to improve the
cash handling process currently in place.
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Landfill

Register controls were adequate; the till balance agreed to the register tape without
exception. Turnovers are timely and cash storage is now secure.

Wannacomet Water

Wannacomet does not use a register but instead uses a strong box and maintains a
rolling balance of transactions. Register controls were adequate; the box balance
agreed to the manual log without exception. Turnovers are timely and cash storage
is secure.

Town Collector

Three registers are maintained in the Town Collector’s Office. The controls were
adequate; the till balances agreed to the register tapes without exception. Turnovers
are timely and cash storage is secure.

Cafeteria

When reconciling the till balance, on first pass a discrepancy of $26 existed,
however $25 was located under the cash drawer to balance to within $1.
Additionally, the cashier noted that she sometimes leaves the cash register
unattended (locked) to stock snacks and perform other duties. Often students will
leave money on the register to pay for items when unattended thus leaving these
funds at risk. Deposits are made daily, thus turnover is timely.
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TOWN AND COUNTY OF
NANTUCKET
MASSACHUSETTS

DEPARTMENT OF PUBLIC WORKS

Field Maintenance Schedule

Objective: To maintain Nobadeer Fields, Delta Fields and Tom Nevers Fields year-round so that the fields
are maintained in accordance with standardized plans to keep them in top physical condition at all
times; and, to insure the quality and level of maintenance services.

Primary Task: Provide the management and coordination of all existing maintenance activities of the
site and grounds at each location, using this documented maintenance plan, which includes the

following:

NOBADEER FIELD grass fields

November to March - Fields closed, gates locked.

Apri | 1% - Take soil samples. Send to an accredited vendor (such as UMass) to determine what the soil
needs are for any amendments (results typically take 1 month). Plan to implement necessary
amendments at the correct time of year for each deficiency noted. Energize Irrigation System. There are
24 irrigation zones in total. This irrigation system is a computer controlled PLC system. Only irrigation
contractors knowledgeable in golf course systems should work on this system. (In an emergency
Wastewater staff may be able to help as these controls are similar to those used in the Surfside WWTP.)
Make any repairs necessary to irrigation system found during energizing process. (Note: irrigation
system must be shut down during lightning events to protect pump and motor from electrical damage)
Paint lines for Spring Youth Sports. Coordinate field requirements with Community School and/or Sports
Organizations. Sports start date dependent on weather (melt water must be drained from fields). Sports
Organizations and Community School will be looking for direction/approval to start using fields. Check
moisture content of fields. No use of fields until moisture content is less than 50%. (No standing water!)
If there is a light winter they may look to start using fields in Mid March. If allowable per above
requirements, usage before April should only be on a week by week approval basis. A rainy spring may
be on a day by day approval basis. Any rain events will require Foreman to evaluate the soil moisture
and notify the Community School and/or Sports Organizations.

April 15" - Adhere to Nantucket Fertilizer regulations (BMPs). Foreman must have current Nantucket
Fertilizer license. Fertilize (Weed & Feed) as weather conditions dictate. Core aerate 3-4 inches — usually
2 passes in a checkerboard pattern. Diamond slice soil for additional aeration. Lime, fertilize and seed




per Nantucket Fertilizer Regulations BMPs. Soil Temperature must be above 48 degrees. Coordinate
fertilizer purchase with vendor versed in Nantucket requirements. (Harrells has been useful.)

April to October - Inspect property daily and after every storm event. Perform mitigating actions if any
damage. Mow 1x per week (2 mowers minimum 42” cut and 1 weedwacker for 6 hours). Trash pick-up
is done daily by trash crew. Irrigation - Soil moisture, tested 1x per week to determine need for
increased irrigation increase the number of zones times when soil moisture is less than 50%.

Anticipated increases are as follows:
May — 3 days per week/25 minutes per zone (24 zones total)
July/August — 4 or 5 days week/30 minutes per zone

September/October— 3 days per week/25 minutes per zone

June - Fertilizer (1/2 Ib nitrogen per 1000 sq. ft. per fertilizer BMPs)

July —August- Youth Sports ended: Close fields. Check soil moisture 3x per week. Fertilize with grub
control (1/2 Ib nitrogen per 1000 sq. ft. per fertilizer BMPs).

September — October —October 15 is last date for fertilizer application per BMPs. Calculations for
amount of nitrogen applied on each field during the season must be kept on file in office. Core aerate,
line, fertilize as needed per BMPs. Dethatch. Patch and repair all wear areas (seed or sod as necessary).

November 1* - Irrigation system shut down and winterized. Last mow is done about the first week in

November.

NOBADEER FIELD turf fields

See attached maintenance program from installer of turf field.

DELTA FIELDS
November to March - Fields closed, gates locked.

April 1" - Take soil samples. Send to an accredited vendor (such as UMass) to determine what the soil
needs are for any amendments (results typically take 1 month). Plan to implement necessary
amendments at the correct time of year for each deficiency noted. Energize Irrigation System. There are
31 irrigation zones in total. Irrigation system here is pump and storage tank, run by a timer. Make any
repairs necessary to irrigation system found during energizing process. Paint lines for Spring Youth
Sports. Coordinate field requirements with Community School and/or Sports Organizations. Sports start




date dependent on weather (melt water must be drained from fields). Sports Organizations and
Community School will be looking for direction/approval to start using fields. Check moisture content of
fields. No use of fields until moisture content is less than 50%. (No standing water!) If there is a light
winter they may look to start using fields in Mid March. if allowable per above requirements, usage
before April should only be on a week by week approval basis. A rainy spring may be on a day by day
approval basis. Any rain events will require Foreman to evaluate the soil moisture and notify the

Community School and/or Sports Organizations.

April 15" - Adhere to Nantucket Fertilizer regulations (BMPs). Foreman_must have current Nantucket
Fertilizer license. Fertilize (Weed & Feed) as weather conditions dictate. Core aerate 3-4 inches — usually
2 passes in a checkerboard pattern. Diamond slice soil for additional aeration. Lime, fertilize and seed
per Nantucket Fertilizer Regulations BMPs. Soil Temperature must be above 48 degrees. Coordinate
fertilizer purchase with vendor versed in Nantucket requirements. (Harrells has been useful.) Open

bathrooms, de-winterize.

April to October - Inspect property daily and after every storm event. Mow 1x per week. Trash pick-up
daily by trash crew. Irrigation: Soil moisture is tested 1x per week to determine need for increased

irrigation as follows:
May — 3 days per week/25 minutes per zone (31 zones total)
July/August — 4 or 5 days week/25 minutes per zone
September/October— 3 days per week/25 minutes per zone
June - Fertilize if necessary per soil sample (1/2 Ib nitrogen per 1000 sq. ft. per fertilizer BMPs.)

July — August - Youth Sports ended. Check soil moisture 2x per week. Mow 1x per week. Fertilize with
grub control (1/2 Ib nitrogen per 1000 sq. ft. per fertilizer BMPs).

September — October - October 15th is last date for fertilizer application per BMPs. Calculations for
amount of nitrogen applied on each field during the season must be kept on file in office. Core aerate,
line, fertilize as needed per BMPs. Dethatch. Patch and repair all wear areas (seed or sod as necessary).

November 1% - Irrigation system shut down and winterized. Last mow is done about the first week in
November. Clean and winterize bathrooms.

TOM NEVERS FIELDS

November to March - Fields closed.

April 1* - Take soil samples. Send to an accredited vendor (such as UMass) to determine what the soil
needs are for any amendments (results typically take 1 month). Plan to implement necessary
amendments at the correct time of year for each deficiency noted. Energize Irrigation System. There are




31 irrigation zones in total. Irrigation system here is pump and storage tank, run by a timer. Make any
repairs necessary to irrigation system found during energizing process. Paint lines for Spring Youth
Sports. Coordinate field requirements with Community School and/or Sports Organizations. Sports start
date dependent on weather (melt water must be drained from fields). Sports Organizations and
Community School will be looking for direction/approval to start using fields. Check moisture content of
fields. No use of fields until moisture content is less than 50%. (No standing water!) If there is a light
winter they may look to start using fields in Mid March. If allowable per above requirements, usage
before April should only be on a week by week approval basis. A rainy spring may be on a day by day
approval basis. Any rain events will require Foreman to evaluate the soil moisture and notify the
Community School and/or Sports Organizations. Rototill and edge infields

April 15" - Adhere to Nantucket Fertilizer regulations (BMPs). Fertilize (Weed & Feed). Overseed. Soil
Temperature must be above 48 degrees. Line, fertilize per BMPs. Mow 1x per week. Open bathrooms,

de-winterize.

May - Prepare Softball/Baseball fields (Rototill, groom and edge). Memorial Day. Baseball starts

Memorial Day weekend.

April to October - Mow 1x per week. Irrigation (baseball — 17 zones total) (Softball — 8 zones total). Soil
moisture tested 1x per week to determine need for increased irrigation as follows:

May/June — 3 days per week/25 minutes per zone (31 zones total)
July/August — 4 or 5 days week/25 minutes per zone
September/October— 3 days per week/25 minutes per zone

June - Fertilize if necessary per soil sample (1/2 Ib nitrogen per 1000 sq. ft. per fertilizer BMPs.)

July — August - Youth Sports ended. Check soil moisture 2x per week. Mow 1x per week. Fertilize with
grub control (1/2 Ib nitrogen per 1000 sq. ft. per fertilizer BMPs).

September — October - October 15th is last date for fertilizer application per BMPs. Calculations for
amount of nitrogen applied on each field during the season must be kept on file in office. Core aerate,
line, fertilize as needed per BMPs. Dethatch. Patch and repair all wear areas (seed or sod as necessary).

November 1* - Irrigation system shut down and winterized. Last mow is done about the first week in

November. Clean and winterize bathrooms.







(508) 228-7244
(508) 228-7245
(508) 228-7289

FAX

Both the DPW and Health Department staff reviewed and conducted themselves
professionally with the residents’ best interests in mind in this endeavor. We responded to
several emails, phone calls and had a meeting to which residents were invited on WHAT
DATE The BOH has since agreed to allow several property owners, who requested it,
additional time to connect. They did this in recognition of the owners’ request for
additional time to accumulate sufficient funds to comply with the connection
requirement. Although this project was initiated by a private developer, Dukes Road is in
the Madaket Needs Area and would, at some point, have been sewered anyway, most
likely with the same design as has now been installed.

DIVISIONS

ENGINEERING HIGHWAY SEWER SANITATION FORESTRY MOSQUITO CEMETERY RECYCLING




Sanitary Sewer Policy
By
Nantucket Board of Selectmen
(acting as Board of Public Works)
Adopted: January 6, 1999
Amended: June 26, 2002

Preamble

The Town of Nantucket and the Nantucket Planning Board have, over the last several decades, adhered to an
unwritten policy that resulted in the construction, operation and ownership of sanitary sewer systems either
within public or private rights-of-way. In some instances, this has caused the Town to lose control of a logical
methodology for extension of sanitary sewers. This policy has also made it possible for the creation of the
equivalent of privately owned "mini-sewer authorities" which have the power to exact fees or deny connection.
The Town has, accordingly, lost some control over decisions relating to extension of the public system and, as
a result, the power to guide or direct growth in accordance with publicly endorses policies.

With the past policy, the Town has permitted the extension of low-capacity private force mains for multiple
lots, sometimes without regard for future extension policy.

Revised Policy

It is hereby the policy of the Town of Nantucket that extension of sanitary sewers, the reconstruction of
existing systems, and the construction of related improvements such as pumping station, shall be built to the
standards and specifications of the Town, and shall be dedicated and accepted as public facilities. It is also
the policy of the Town to pass on to the private sector, the cost of engineering, construction and acceptance
testing of these facilities through betterment assessments or other means, to the extent allowed by law, and in
consideration of issues of equity and fairness. Notwithstanding the above, the Town may choose to fund,
through general revenue bonds or revenue bonds, improvements or extension of the public sanitary sewer
system, in accordance wit the Comprehensive Wastewater Management Plan (CWMP).

Comprehensive Wastewater Management Plan

It is the policy of the Town that all decisions by the Town pertaining to the extension of sanitary sewers, the
allowance or private sewer connections, or the construction of related facilities, shall be in accordance with the
CWMP, at such time as it is duly adopted by the Nantucket Board of Public Works. In the interim, pending
adoption of the CWMP, the existing standards and specification of the Town and the provisions of this policy

shall govern.
Specific Policies Pertaining to Existing Sanitary Sewers

Existing Private Sanitary Sewers
It is the policy of the Town to acquire those existing systems which have been designed and constructed
with additional capacity to accommodate future growth in accordance with the CWMP, and which meet

the standards and specifications of the Town.
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Cort: 24951

COVENANT

I, ALAN J. WORDEN (“Grantor”), being the owner of the registered
land situated at 51 Dukes Road, Nantucket, Nantucket County,
Massachusetts, consisting of Lot 12 on Land Court Plan 36325-D
and Lots 13 and 14 on Land Court Plan 36325-E (“Locus”) by
virtue of Certificates of Title ©Nos. 24951 and 25086 at
Nantucket Registry District, in consideration of the issuance of
a permit for the connection of structures now or in the future
existing upon Locus to a municipal sewer main within Dukes Road,
a public way, hereby covenant and agree with the Town of
Nantucket (“Town”) as follows:

(a) Any ownership rights of the Grantor existing now or in
the future in the municipal sewer main in Dukes Road shall be
and hereby are transferred to the Town.

(b} All other appurtenances and equipment, including but
not limited to pipes and pumps, now or in the future connecting
Locus to the sewer main in Dukes Road are and shall continue to
be the property of the Grantor, who shall be solely responsible
for their operation, maintenance, and all costs and expenses
relating thereto.

The provisions hereof shall run with the land, shall burden the
Grantor and his successors in title and interest to Locus, and
shall inure to the benefit of the Town and its successors.
Executed and sealed on #/74Gres G , 2015.

Y

an J. W%xden

Gi\Users\ALthur\Docuwment s\Arthur\Cur rent \Worden\55 Oukea\Sewer \31 Duxes UOCK
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Registered: 03/13/2015 02:21 PM
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COMMONWEALTH OF MASSACHUSETTS

Nantucket, ss. P76k 94 2015

Then personally appeared the above-named Alan J. Worden,
and acknowledged the foregoing instrument to be his free act and
deed, before me,

(Ve o

Notary Public

My commission expires:

. CARRIEA. PHILLIB ™ |+
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Cert: 24951 ) Doc: CV
Registered: 03/13/2015 02:21 PM

{AND COURT, BOSTON. The: lane
heeaindescribed will be shown an
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{XAMINED AS D SCR!PTION N o
T.,Ck ?\Mﬂlrik«k Lngﬁr\n o $F VENANT

DUKE 53, LLC, a Massachusetts 1limited 1liability company !
{(“Grantor”), being the owner of the registered land situated at |
53 Dukes Road, Nantucket, Nantucket County, Massachusetts, ‘
consisting of Lot 15 on Land Court Plan 36325-E (“Locus”) by
virtue of Certificate of Title No. 24952 at Nantucket Registry
District, in consideration of the issuance of a permit for the
connection of structures now or in the future existing upon
Locus to a municipal sewer main within Dukes Road, a public way,
hereby covenant and agree with the Town of Nantucket (“Town”) as
follows:

(a) Any ownership rights of the Grantor existing now or in
the future in the municipal sewer main in Dukes Road shall be
and hereby are transferred to the Town.

(b} All other appurtenances and equipment, including but
not limited to pipes and pumps, now or in the future connecting
Locus to the sewer main in Dukes Road are and shall continue to
be the property of the Grantor, who shall be solely responsible
for their operation, maintenance, and all costs and expenses
relating thereto.

The provisions hereof shall run with the land, shall burden the
Grantor and his successors in title and interest to Locus, and
shall inure to the benefit of the Town and its successors.

Executed and sealed on /27a-Ch 9 , 2015.

DUKE 53, LLC

Alan J. W rden, Manager

Ci\Uzexra\Arthur' \Azthur\Cur \55 Dukes\3ewer \53 Dukca docx
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COMMONWEALTH OF MASSACHUSETTS

Nantucket, ss.

iGrch 9 , 2015

Then personally appeared the above-named Alan J. Worden, as
manager of Duke 53, LLC and acknowledged the foregoing
instrument to be his free act and deed and the free act and deed

of Duke 53, LLC, before me,

()&,cs

My commission expires:

C:\Users\Arthur\Document S\Arthur\Current \Worden\55 Dukes\Sewer covenants\53 Dukes covenant.docx

Notary Public
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Fhe Gommoruvealtl of Massachusetts
Jeate House, WBostor, Massachusetts 09755

William Francis Galvin
Secretary of the
Commonwealth
March 12, 2015

TO WHOM IT MAY CONCERN;

I hereby certify that a certificate of organization of a Limited Liability Company was
filed 1n this office by

DUKE 53 LLC

in accordance with the provisions of Massachusetts General Laws Chapter 156C on September
25,2013,

I further certify that said Limited Liability Company has filed all annual reports due and
paid all fees with respect to such reports; that said Limited Liability Company has not filed a
certificate of cancellation or withdrawal; and that said Limited Liability Company is in good
standing with this office.

I also certify that the names of all managers listed in the most recent filing are: ALAN
WORDEN

I further certify, the names of all persons authorized to execute documents filed with this
office and listed in the most recent filing are: ALAN WORDEN, KENNETH A

GULLICKSEN

The names of all persons authorized to act with respect to real property listed in the most
recent filing are: NONE

In testimony of which,

I have hereunto affixed the

Great Seal of the Commonwealth
on the date first above written.

Secretary of the Commonwealth

Processed By:AOC
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Il. SCOPE OF SERVICES.

General: The Concessionaire is responsible for the Operation of a typical snack bar, restaurant and retail
concession with the ability to have functions in the function area after 5pm at Jetties Beach, 4 Bathing
Beach Road, Nantucket, MA. The Concessionaire is responsible for the Operation of food service in order
to offer breakfast, lunch and dinner service. The Concessionaire is also responsible for custodial
maintenance of the Beach Maintenance area, as indicated on Exhibit A. Note: The Beach Maintenance
area is within a traditional habitat area for both State and Federally protected shorebirds. The Town of
Nantucket’s agent will be the Events Manager.

Concession Premises: The Concession premises (hereinafter called the Premises) shall include the
Concession building and the Bathhouse and the tent function area; beginning at the corner of the
concession deck closest to the Parking lot walking approximately 180" perpendicular towards the ocean at
that point turning West, parallel to the Ocean, walking approximately 100’ thence turning South heading
approximately 180’ to the corner to Bathhouse squaring off the parameters of the tent function area as
shown in Exhibit “A”.

A. CONCESSION FEE AND OTHER CHARGES

1) Concession Fee: The Concessionaire shall propose an annual Fee in the amount set forth on the
Bid Form attached to this Request for Proposals as Exhibit B for each occupancy period during the
term hereof, as well as a payment of $500.00 (Five Hundred Dollars) for each function for private
events that doesn't close the restaurant, except the Nantucket Cottage Hospital's Annual Boston
Pops Event, held on the Concession Premises during the term of this lease, hereinafter referred to
as “Event Fee”. If the restaurant is closed for a private event, the Event Fee shall be in the amount
of $1,000. For all days the restaurant is closed to the public for a private event, the concessionaire
shall be expected to remain open an extra day at the end of the season in addition to the normal
lease period.

a) The Annual Concession Fee shall be payable in two equal installments, the first due on or
before July 1 and the second due on or before August 1 of each year.

b) The $500.00 Event Fee as well as the $1,000 Event Fee shall be payable on or before the start

of  each Event.

The Concessionaire’s 10% bid deposit will be credited toward the first payment of the first year's
annual concession fee.

2) Security Deposit: The Concessionaire shall file with the Town of Nantucket a $5,000.00 security
deposit; refundable at the end of the lease term, without interest to the Concessionaire within sixty
(60) days, after determination has been made that the Concessionaire has fulfilled all of the terms
of the contract and left the premises in adequate condition according to the Town and after
presenting proof that all utility payments have been made and no defaults are left outstanding.

3) Utility Payments: The Concessionaire shall pay all water, power, gas, sewer, landfill, oil and
telephone costs incidental to its operation hereunder. This obligation includes but is not limited to
payment of water and electric bills, Landfill and Sewer User Fees for both the Concession and the
Bathhouse portions of the premises. The Concessionaire is also responsible for turning on and
turning off of all utilities and any and all utility deposits required doing so. The Concessionaire shall



present proof of payment of all utilities to the Town of Nantucket within thirty days of closing for the
season. Should proof of payment not be presented the Concessionaire shall be considered in
default and the Town of Nantucket has the right at its discretion to pay any outstanding amounts
from the security deposit as stated in Section A3 above.

Other Fees and Utilities: The Concessionaire shall also be responsible for all licensing fees as
determined by the Town, “all” utilities and all other costs associated with the operation of the
premises; including any additional fees brought on by the presence of listed shorebirds and the
protection plan implemented by the Town of Nantucket's Endangered Species Program, through
the Beach Management Plan. Those items specifically provided herein are excluded.

B. TERM

1)

2)

Lease Term: Five years beginning January 1, 2017 and expiring on December 31, 2021.

Operation Dates: Successful bidder shall be permitted to occupy the Premises only during the
Occupancy periods, which run from the second weekend in May through the Monday after
Columbus Day each calendar year.

C. CONCESSIONAIRE'S OBLIGATIONS

OBLIGATIONS

1)

Concession Facility: Concessionaire agrees to operate a Concession facility of a typical snack
bar restaurant and a small retail business in accordance with the applicable rules and regulations
and to obtain appropriate licenses before operating the facility and presenting the Town of
Nantucket with the same. Small retail sales are allowed. The Concessionaire is responsible to
offer food service in order to offer breakfast, lunch and dinner service. The concessionaire shall
operate the premises so as to enhance the public’s use and enjoyment of the adjacent public
beach facility and in the best interest of the Town of Nantucket. The Concessionaire is responsible
for compliance with all laws and regulations applicable to the operation of the premises, including
but not limited to compliance with applicable ADA regulations.

Private Functions/Special Events: Prior to holding any Private Function, Special Event or activity
of less than 250 people the Concessionaire shall obtain in writing approval from the Town of
Nantucket and the Events Manager. A list of upcoming events, as well as completed Beach Event
Forms (Exhibit C) must be submitted to both the Events Manager by May 1st. Any additional
events after May 15t will require a Beach Event Form to be completed and submitted to the Town
of Nantucket as soon as the event is scheduled The Town of Nantucket shall have full discretion to
deny permission to hold any Private Function, Special Event, or activity. Should the Town of
Nantucket approve such a function all of the following conditions must be met:

a) If afire on the beach is planned the Concessionaire must obtain a permit from the Fire
Department. A copy of the permit will be give to the Town of Nantucket prior to the day of the
function.

b) Concessionaire will be responsible for compliance with all Massachusetts, County and Town
laws regulations and ordinances governing noise.

c) Private functions at the concession will be held in the premises only as shown on Exhibit A and



not on the remainder beach. The Town of Nantucket's policy is to disallow private functions on
the remainder of the property.

d) Section C 2 Private Functions above may be overridden by the additional provisions of this
lease. Not any other part of the lease is affected by any such changes.

e) A completed copy of the Beach Event Form must be submitted to the Events Manager.

f)  Depending on the status of the State & Federally listed species and after the review of the
Town, the Concessionaire may be required to hire monitor(s) through the Town’s Endangered
Species Program. If the hiring of monitor(s) is deemed necessary a completed Detail Form
must be completed and submitted to the Events Manager before the event. Exhibit D *

Public Restrooms, Bathhouse and Shower facilities: All areas designated as Public
Restrooms, Bathhouse and Shower facilities shall be available as such for the public’s use. Ata
minimum the Concessionaire shall operate the Bathhouse, toilet and shower facilities between the
hours of 9:00 am and 5:30 pm seven (7) days per week from the second weekend in May through
Columbus Day Weekend each year. The Concessionaire shall open the Bathhouse and toilet
facilities at all times while the concession is operating. The Town of Nantucket reserves the right to
open and staff the toilet facilities only at other hours for special events. Toilet room facilities must
remain open even in inclement weather. The Concessionaire shall be responsible for the
cleanliness of the Public Restroom facility and area surrounding the Public Restroom facility.

Kitchen Equipment: The Concessionaire shall provide and install all kitchen equipment and food
and drink equipment not already provided by the Town of Nantucket. Any purchase of equipment
by Concessionaire from previous Concessionaire would be a private agreement and is not part of
the contract for the facilities. Concessionaire is responsible for maintenance; replacement and
removal of his/her own equipment. Any equipment affixed permanently to the premises shall
immediately become the property of the Town of Nantucket subject only to the Concessionaire’s
right to use such equipment during the term hereof. The Concessionaire is responsible for
preventive maintenance for the equipment provided by the Town of Nantucket. In addition the
Concessionaire agrees to perform annual maintenance prior to closing the building each fall. A
schedule of the minimum annual maintenance requirements is attached hereto, and incorporated
herein, marked Exhibit “G*. Any such equipment remaining after the expiration of this contract
shall, at the option of the Town of Nantucket, either become the property of the Town of Nantucket
or be removed and disposed of by the Town of Nantucket at the expense of the Concessionaire.

Custodial Services: The Concessionaire shall clean the restrooms as often as required to
maintain them in a condition satisfactory to the Town of Nantucket. The Concessionaire shall
supply and maintain paper, soap and supplies as needed.

Maintenance: The Concessionaire shall provide all custodial maintenance inside the buildings and
outside the buildings in the Beach Maintenance Area indicated on Exhibit A, policing the beach and
parking areas at least twice daily to keep it free of all litter and other trash generated by the patrons
of the beach. All rubbish/trash collected by the Concessionaire or generated from the concession’s
operation will be secured, removed from the beach and disposed of at the Concessionaire’s
expense including landfill fees. The Concessionaire is responsible for repairing and maintaining
any and all windows and door screens and must inform the Town of Nantucket immediately of any
and all repairs so made. The Concessionaire will be required to provide a work order for all exterior
and structural repair work to be performed by the Town of Nantucket. Once a pair of potentially



nesting listed shorebirds has been recognized, all cleaning of the beach’s litter must be done by
hand. NO beach raking will be permitted until the status of the State and Federally listed shorebirds
has been examined by the Town and has been deemed permissible. Removal of the wrack line by
hand or machine is prohibited. The Town is responsible for beach raking. All repairs, maintenance
construction, power washing, or any other action that may involve excessive noise must be
completed prior to April 15t

Signs and Structures: Before any temporary or permanent signs or structures are erected the
Concessionaire shall first obtain such written approvals as may be required under existing Town
regulations including but not limited to a Certificate of Appropriateness from the Historic District
Commission of the Town. The Concessionaire shall then obtain the written permission of the Town
of Nantucket.

State and Federally Protected Species: The Concessionaire must be aware that Jetties Beach is
a known traditional habitat area for State and Federally listed species, such as the Piping Plover.
Such listed species are protected under the Endangered Species Act and are monitored and
protected by the Town of Nantucket's Endangered Species Program. The Town’s Endangered
Species Program is based on set State and Federal Guidelines. Failure to follow the rules,
regulations and guidelines created by the State and Federal Government and implemented by the
Town of Nantucket's Endangered Species Program may result in the potential closure of Jetties
Beach. The Concessionaire is required to abide by all rules and regulations set forth regarding the
“State and Federally listed species” and therefore must notify the Town of any “Private Function,
Special Event or Activity “as soon as they are scheduled and no later than one week in advance of
the event.

Alcoholic Beverages: In accordance with Section 54-1C of the Nantucket Code, the Town of
Nantucket hereby grants its consent to the Concessionaire to serve alcoholic beverages for
possession and consumption on the premises subject to the following conditions.
a) Concessionaire must obtain a liquor license from the Nantucket Board of
Selectmen in accordance with all local, state and federal rules and regulations.
b) The area of the Premises in which alcoholic beverages will be served and
consumed shall be limited and clearly delineated to the satisfaction of the Town of
Nantucket. Appropriate precautions shall be taken to assure that alcoholic
beverages are not consumed outside the premises.
c) The Concessionaire will be responsible for compliance with all Massachusetts and
Nantucket laws, regulations and ordinances governing the serving and
consumption of alcoholic beverages on the premises including the consumption of
alcoholic beverages by minors.
d) Alcohol may only be served as indicated on the Concessionaire’s liquor license.
If it is the intent of the successful concessionaire to extend the liquor license
hours they will be required to obtain Board of Selectmen approval.

e) The Concessionaire shall hire a police detail for any private function at which
alcohol will be served where more than 150 persons are expected to attend. The
cost of such police detail will be paid by the Concessionaire or the sponsor of the
function.

f)  The Concessionaire hereby agrees to indemnify and hold harmless the Town and



County of Nantucket and all of their officials, members, officers, employees and
agents from any and all claims arising out of the sale or consumption of alcoholic
beverages on the premises and all other costs (including legal fees) related
thereto. The Concessionaire will maintain liability insurance with respect to the
serving of alcoholic beverages as required by the laws and regulations of the
Commonwealth of Massachusetts and the Town and County of Nantucket. All
Such policies of liability insurance shall name the Town and County of Nantucket
and all other indemnified parties as additional insured parties under the policy.
The Concessionaire shall deliver written proof of such insurance, by a certificate of
insurance or otherwise as required by the Town, to the Town’s designee on or
before March 1 of each year during the term herein.

Such provisions are subject to review, modification or termination by the Town of
Nantucket at its sole discretion at any time.

Tents set up on the beach portion of the premises cannot be set up until the day of
the event for which they are being used and must be removed by Noon on the day
after the event. Problems with this provision should be brought to the attention of
the Town of Nantucket at least one week prior to the event if not previously
addressed during the permitting process. Before erecting or removing a tent
and/or floor on Jetties Beach, the Events Manager must be notified of the size of
the tent(s), the times and the date(s). If the Town feels it is necessary, the
Concessionaire will hire monitor(s) through the Town’s Endangered Species
Program to be present during both the erection of the tent and/or floor and the
removal. Failure to contact the Town regarding a tent and/or floor may result in the
loss of future tent/floor use.

11) Use for dwelling purposes: The Concessionaire is expressly prohibited from using any part of
the premises for dwelling purposes except upon the following terms and conditions.

a)

Only that portion of the second floor of the main building known as the apartment
may be used for dwelling purposes and may be so used only by the
Concessionaire or employees of the Concessionaire during the period of
Occupancy if approved by the Town. The use of this housing by
Concessionaire is negotiable as the Town may keep this housing available
for its own employees. If allowed to be used by the Concessionaire, immediate
family only may enter the apartment two weeks prior to the occupancy period or
two weeks prior to opening the concession whichever is later for the sole purpose
of preparing the buildings for the summer season. The Concessionaire with
immediate family only may remain in the apartment for up to two weeks after the
occupancy period or two weeks after closing the concession whichever is earlier
for the sole purpose of closing and winterizing the buildings.

Use of the apartment is specifically restricted to a single family occupancy with the
number of occupants allowed determined by the Nantucket Building Inspector.
Leasing of rooms or space to transients or in any temporary basis is strictly
prohibited.

The apartment may not be sublet.

Occupancy of the apartment for dwelling purposes may commence only after it
has been inspected and approved by the Nantucket Building Inspector.
Concessionaire shall be responsible for requesting this inspection by the



Nantucket Building Inspector and for complying with all required safety
requirements. The Nantucket Building Inspector shall have the right from time to
time and upon reasonable notice to the Concessionaire to inspect the premises to
see that all terms and conditions of these specifications are being met.

f)  No structural changes or improvements may be made to the apartment by the
Concessionaire without written consent of the Town of Nantucket. Any
improvements made to the apartment including those necessary to meet building
codes are the sole responsibility of the Concessionaire.

12) Beach Access: The Town of Nantucket will hold keys to the gate at the vehicle access to the
beach and the Concessionaire will contact the Town of Nantucket if he/she requires access to the
beach through the gate. The Town of Nantucket may deny access to the beach for motorized
vehicles at the Town'’s discretion.

13) Tennis Courts: The Town of Nantucket reserves the right to sell liquid refreshments at the Town
of Nantucket office building located at Jetties Beach.

14) Hospital Event: The Nantucket Cottage Hospital will have the use of the beach and the
concession for two days during the summer to use for a major fund raiser. The Town of Nantucket
will be responsible for providing the Concessionaire with up to three alternate dates for this event
six months prior to the date of the event and providing the concessionaire the final date and dollar
amount of compensation to be paid to the Concessionaire at least six months prior to the event.

15) Fourth of July Fireworks: The Town has discretion to schedule this event at Jetties Beach at any
time from July 3 through July 5 weather dependent.

16) Boardwalk: The Boardwalk will be installed each season by April 15t by the Department of Public
Works in concert with the Town of Nantucket. The boardwalk will be placed to the far right,
between the Pavilion and the parking area, and will be flush with the sand. The boardwalk will
remain in place for the summer season. The only event for which the boardwalk may be moved is
the Hospital Fundraiser. Problems with this provision should be brought to the attention of the
Town of Nantucket at least 48 hours prior to the event.

17) No Pets - The Concessionaire and/or its employees are prohibited from bringing his/her pet (s) to
work.

18) End of Season Inspection: The Concessionaire shall schedule with the Town of Nantucket a
date and time for the end of season inspection. The purpose of the inspection is;

a. To ascertain any and all repairs necessary prior to opening for the upcoming season.
b. To make sure the premises are clean and all items are secured prior to closing for the season.

D. IMPROVEMENTS

1) Consent: The Concessionaire shall not undertake any improvements to the premises without
having first received the written consent of the Town of Nantucket. Should the Town of Nantucket
consent to such improvements the Concessionaire shall obtain all required permits and present



copies of all permits to the Town of Nantucket prior to starting work. Any improvements to the
premises shall be completed before April 15%. Should there be an emergency need for
improvements after April 15t the Town must be provided with copies of the permits and details of
the work. Before any work begins an assessment may be made by the Beach Manager based on
the current status of the State and Federally listed species and the effect the work may have on
their habitat/productivity.

2) Ownership: Any improvements made by the Concessionaire to the premises during the term of
the contract including any structure, fixture or equipment affixed permanently to the premises shall
become the property of the Town of Nantucket except as agreed upon in writing prior to
installation.

E. INSURANCE
Insurance: The Concessionaire will maintain insurance as listed below and will deliver certificates to the
Town of Nantucket, on or before March 1 of each year during the term, stating this insurance is in force, in

any calendar year for the duration of this Agreement before he enters the premises:

1) Worker’'s Compensation: Worker's Compensation insurance in accordance with Massachusetts
General Laws Chapter 152, as amended.

2) Liability: Comprehensive General Liability insurance including products liability for a combined
single amount of $2,000,000. This policy must have as one of its terms a provision that the Town
and County of Nantucket and its Town of Nantucket are additional insured parties. A copy of this
policy is to be provided to the Town of Nantucket annually on or before March 1. Such policy must
also contain a provision that the Town of Nantucket will be provided with ten (10) days written
notice by the insurer of any intent to cancel or a determination that such insurance will not be
renewed.

F. OPERATING HOURS

1) Concession Facility: At a minimum the Concessionaire shall operate the Concession between the
hours of 10:00 am and 5:00 pm seven (7) days per week from the third week in May, through
Columbus Day Weekend. There may be allowed limited hours after September 15 of Thursday
through Sundays with a full service bar and restaurant. The Concessionaire will offer breakfast
service which will require expanding the hours of operation. The Town of Nantucket agrees to
support expansion of the hours of operation necessary to provide breakfast and/or dinner service.
The Concessionaire may extend the hours of operation subject to the written approval of the Town
of Nantucket. In the event of the beach being unoccupied and closed due to inclement weather the
Concessionaire may close after notifying the Town of Nantucket.

G. INDEMNIFICATION

1) Indemnification: The Concessionaire agrees at all times during the term of this contract to
indemnify, hold and save harmless, the Town of Nantucket and the Town of Nantucket and its
officials, employees and agents from and against any and all action or causes of actions, claims,
demands, liabilities, losses, damages or expense of whatsoever kind and nature including all legal



2)

costs arising out of or in connection with the operation and rental by Concessionaire of the
premises or its performance or failure to perform or any provision of this contract.

Waiver of Rights of Recovery: The Concessionaire also agrees to waive all rights of recovery it
may have against the Town of Nantucket and the Town and County of Nantucket for any loss to
property or person for which the Concessionaire is insured.

H. TOWN OF NANTUCKET OBLIGATIONS

The Town of Nantucket agrees to the following:

1)

3)

Repairs: To make exterior and structural repairs to the premises subject to funding by Town
Meeting. This would include boardwalk repair, parking lot maintenance, bike rack maintenance
and safety inspections (with 24 hour notice to the Concessionaire). The Town of Nantucket is also
responsible for sewer and water lines, repair of plumbing and wiring faults due to normal use,
recreational equipment, as well as providing trash barrels during occupancy period.

Special Events: To inform the Concessionaire of any and all special events taking place on the
premises.

Improvements: Any improvements or replacement of equipment made to the premises at the
Town of Nantucket's expense will become the property of the Town of Nantucket.

Waiver of Liability

1)

Town of Nantucket’s Obligation: Except as a result of its failure to perform the obligations
specifically provided herein within a reasonable period after receipt of written notice thereof, the
Town of Nantucket shall not be liable to the Concessionaire for any injury or damage to the
Premises or to any property of the Concessionaire or to any property of any third person, firm,
association or corporation on or about the Premises.

Beach Use: Operation of the Premises by the Concessionaire is independent of the operation of
the beach. The Town of Nantucket of Town may from time to time close the beach, acting in the
public’s interest or in the interest of the State and Federal regulations and guidelines set in place
for the protection of listed species. The Town of Nantucket shall not be financially or otherwise
liable to the Concessionaire or to the Concessionaire or its agents for any such closure, and such
closure shall not change the Concessionaire’s obligations as detailed elsewhere in this lease.

|.DEFAULT, DETERMINATION & REMEDIES

1)

2)

3)

Events of Default. The occurrence of any of the following shall constitute an Event of Default by
the Concessionaire hereunder:

Failure to Make Payment. The Concessionaire shall default in the payment of any installment of
rent, utility, fee, or other sum herein specified on or before the date such payment is due; or

Failure to Operate in the Public Interest or to Fulfill Other Non-Monetary Terms: The Town of
Nantucket determines that the Concessionaire has failed to operate the Premises in the best



interest of the Town and/or has failed to operate in accordance to the guidelines set for the
management/protection of the State and Federally listed species, or the Concessionaire shall
default in the observance or performance of the Concessionaire’s non-financial covenants,
agreements or obligations hereunder, and such default shall not be corrected within twenty (20)
days after written notice thereof; or

4) Failure to comply with the TOWN’s Regulations: The Concessionaire agrees to comply with
the current TOWN Guidelines. The most recent version of said guidelines is attached hereto and
marked as Exhibit “B*.

5) Bankruptcy. The Concessionaire shall be declared bankrupt or insolvent according to the law, or,
if any assignment be made of the Concessionaire’s property for the benefit of creditors.

6) Termination. Upon the occurrence of any Event of Default hereunder, the Town of Nantucket
shall have the right thereafter, in its discretion, to re-enter and take complete possession of the
Premises, to declare the term of this Agreement ended, and to remove the Concessionaire’s
effects, without prejudice to any remedies which might otherwise be used for arrears of rent or
other default.

7) Remedies. The Concessionaire shall indemnify the Town of Nantucket against all loss of rent and
other payments which the Town of Nantucket may incur by reason of such termination during the
residue of the term. If the Concessionaire shall default (after reasonable notice thereof in the case
of non-monetary default) in the observance or performance of any conditions or covenants on
Concessionaire’s part to be observed or performed under or by virtue of any of the provisions in
any article of this lease, the Town of Nantucket, without being under any obligation to do so and
without thereby waiving such default, may remedy such default for the account and at the expense
of the Concessionaire. If the Town of Nantucket makes any expenditures or incurs any obligations
for the payment of money in connection therewith, including but not limited to reasonable attorney’s
fees in instituting, prosecuting or defending any action or proceeding, such sums paid or
obligations incurred, with interest at the rate of the Prime Rate plus two percent (2%) per annum
and costs, shall be paid to the Town of Nantucket by the Concessionaire as additional rent. “Prime
Rate” shall be the interest rate published from time to time in the Wall Street Journal as the prime
rate charged by the US money center commercial banks.

J. GENERAL PROVISIONS

1) Late Charges. A late charge of three percent (3%) of any amount due and unpaid fifteen (15)
days after due date shall be added to the amount due from Concessionaire and a finance charge of
one point five percent (1¥2%) per month will be added to all amounts remaining unpaid thirty (30)
days after the date the amount was originally due, such charge constituting a charge equal to
eighteen percent (18%) per annum.

2) Compliance with M.G.L. Ch. 7. The Concessionaire covenants and agrees that it will comply with
the requirements of M.G.L. Ch. 7, 8 40, including but not limited to, the filing with the
Massachusetts Executive Office for Administration and Finance, Division of Capital Asset
Management of a disclosure statement in connection with the disposition of an interest in real
property by the Town of Nantucket. A copy of the Disclosure Statement is attached hereto.



Independent Concessionaire Relationship. There is no relationship of joint venture, partnership,
employment or agency between the Town of Nantucket, on the one hand, and the Concessionaire
on the other, and neither party shall have nor exercise any control or direction over the method by
which the other performs its work or functions, aside from such control or direction as provided in
this Agreement, which the parties view as consistent with their independent Concessionaire
relationship.

Binding Obligations, Related Obligors. It is further intended by the Concessionaire and its
principals as a condition to this Agreement, that any corporations or other entities which control or
are under direct or indirect common control of or with the Concessionaire or which may otherwise
be reasonably considered to be a part of its operating business, shall be jointly and severally liable
with the Concessionaire for its liabilities as a party to the Town of Nantucket hereunder.

Successors and Assigns; No Right to Assign. Concessionaire shall have no right to assign this
Agreement or the rights granted hereby with respect to the Premises, or otherwise delegate any of
its duties hereunder without the prior written consent of the Town of Nantucket, which may be
withheld at the sole discretion of the Town of Nantucket. Any such attempted disposition without
the consent of the Town of Nantucket in writing shall be null and void and of no force and effect.
The terms, covenants and agreements herein contained shall be binding upon and shall insure to
the benefit of the permitted successors and assigns of the respective parties hereto.

Decisions by the Town of Nantucket. Except as otherwise expressly provided in this
Agreement, any decision or action taken by the Town of Nantucket relating to this Agreement or its
operation or its termination shall be made by a majority vote of the Board of Selectmen.
Responsibilities to monitor obligations shall be undertaken by the Procurement Office.

Notices. All notices required or permitted to be given to Town of Nantucket or Concessionaire
shall be in writing and shall be given personally, or sent by certified mail return receipt requested,
addressed to such party at its latest address of record. Notices to and payments to the Town of
Nantucket shall be addressed to the Town of Nantucket at its offices, Two Bathing Beach Road,
Nantucket, MA 02554 and notices to the Concessionaire addressed to it at its principal business
address, which Concessionaire represents as appearing on the first page of this Agreement, or to
such other addresses as the parties may designate to each other by such notice from time to time.

Governing Law. This Agreement is governed by the laws of the Commonwealth of
Massachusetts. In any controversy, litigation or action arising hereunder, each party, including
successors and assigns, irrevocable consents to the jurisdiction of the courts of Massachusetts,
agrees that venue shall be proper only there; and waives personal service of any summons,
complaint or other process and agrees that service thereof may be made in the manner of other
notice given hereunder.

Entire Agreement; Amendment Interpretation. This Agreement and the specifications
advertised by the Town of Nantucket constitute the entire agreement between the parties
superseding all prior or contemporaneous oral or written understandings. No amendment or other
modification of the terms of the Agreement shall be binding unless in writing, and duly executed by
the parties hereto. No waiver of default by either party of any of the terms, covenants, and



conditions of this Agreement shall be deemed continuing or extending beyond the terms
specifically waived in writing. If any provision of this Agreement shall be held unlawful, invalid, or
unenforceable, the remainder of the Agreement shall not be affected thereby. Paragraph headings
contained herein are for reference only and are not intended to define or limit the scope of any
provisions of this Agreement.

K. OTHER CONCESSIONAIRE’S OBLIGATIONS

1)

2)

Keys. Provide keys to the Town for all locked areas within the Premises.

Non Emergency Repairs. Concessionaire shall request prior written approval from the Town for
any non emergency repairs to be made to the Premises at Concessionaire’s expense. If the work is
scheduled between April 150 and Labor Day the Town must also sign off on any non emergency
repairs. Pending the status of the State and Federally listed species and the description of the non
emergency repairs, the Concessionaire may be required to hire monitor(s) through the Endangered
Species Program to be present during the said repairs.

Emergency Repairs. Any emergency repairs Concessionaire will confirm in writing; responsibility
for payment of such repairs will be determined in accordance with the terms herein. If the work is
scheduled between April 15 and Labor Day the Town must also sign off on any emergency
repairs. Pending the status of the State and Federally listed species and the description of the non
emergency repairs, the Concessionaire may be required to hire monitor(s) through the Endangered
Species Program to be present during the said repairs.

Accidents. Concessionaire shall report any emergencies, accidents or incidents that occur
within the Premises to the Town in a timely manner. Exhibit E

References to be included with the Technical (non-price) Proposal:
Please include a list of all clients for whom you have provided a similar service during the past five years.
Please include a contact name, company name, address, and telephone number.

The Town expects to check references. One or more poor references may be a basis for determining that
a proposer is not responsible and result in a rejection of the proposal. Reference questions will include but
may not be limited to service quality and general customer satisfaction.

Price Proposal:
Please provide separate prices for each year of the lease as a lump sum amount. Offerors must use the
price proposal form contained within this RFP.

Insurance Required:

(a) Workers' Compensation, covering the obligations of the CONTRACTOR in accordance
with applicable Workers' Compensation or Benefits laws.

(b) Commercial General Liability Insurance on an occurrence basis with a combined single
limit of not less than $2 million. Coverage is to include premises and operations, coverage



for liability of subcontractors. The policy shall contain an endorsement stating that the
aggregate limits will apply separately to the work being performed under this Agreement.

(c) Automobile Liability Insurance of not less than $1 million combined single limit covering
owned, hired and non-hired vehicle use.

[l PROPOSAL EVALUATION PROCEDURE

The Chief Procurement Officer shall designate one or more persons to evaluate responsive non-price
proposals according to the evaluation criteria contained below. Once evaluations are complete, the Chief
Procurement Officer shall open and review price proposals, and make an award to the successful vendor.

Submittals that comply with the quality requirements will be further evaluated based on the comparative
criteria detailed below. Each proposal will be assigned a rating for each comparative criterion and a
composite rating.

Finalists will be identified from the evaluation of comparative criteria. The Town will rank these finalists.
Price proposals will then be considered. The Town will negotiate a contract with the highest ranked finalist
who proposes a price within the Town’s budgeted amount. The Town reserves the right to reject any and
all proposals if such rejection is in its best interest.

Minimum Quality Criteria/Requirements

Proposals must meet the following minimum criteria/requirements:
Proposals must provide all of the items described in Section | and below.

Proposals must identify a Plan of Services taking into consideration all of the items required in Section |
and Section Il Scope of Services.

Technical Proposals must provide proof that the business, as currently constituted, has been regularly and
actively engaged on a full-time basis in the concessions business operating under the same business name
and organization structure; and performing the type of work described in the section of this RFP entitled
“SCOPE OF SERVICES” for a minimum of the past five (5) years. Such proof must include contact
information for all owners for whom the offeror has performed services over the past five (5) years.

Technical Proposals must provide proof of Insurance(s).

Comparative Criteria

HA — Highly Advantageous
A - Advantageous

NA — Not Advantageous

Quiality Control:
HA — Proposal demonstrates superior quality control and availability of resources and staff to
perform the services requested.



A - Proposal demonstrates excellent quality control and some availability of resources and staff to
perform the services requested.

NA - Proposal demonstrates adequate quality control, limited availability of resources and staff to
perform the services requested.

Experience working with municipalities:
HA - Proposer has had more than three (3) municipal clients in the concessions
business in the past five years.

A -- Proposer has had between one (1) and three (3) municipal clients in the
concessions business in the past five years.

NA -- Proposer has had no municipal clients in the concessions business in the past
five years.

Plan of Services:
HA — Proposer has shown the resources and ability to meet the requirements of a concession
business able to operate a fully staffed restaurant and bar from the third weekend in May through
Columbus Day with the potential limitation of hours to Thursday — Sunday from mid-September
through Columbus Day.

A - Proposer has shown the resources and ability to meet the requirements of a concession
business able to operate a fully staffed restaurant and bar from the beginning of June through
September 30.

NA — Proposer has not shown the resources or ability to meet the requirements of a concession
business able to operate a fully staffed restaurant and bar beyond the dates of mid June through
Labor Day.

Housing:
HA — Proposer does not need the use of the housing on the second floor of the main building and
has identified a plan to allow the Town to use this for Town employees within the context of the
concession business.

A — Proposer has identified a plan to use the housing on the second floor of the main building for
50% or less of the identified season with the remainder of the time available to the Town for
employee housing.

NA — Proposer has not identified a plan to allow the Town to keep the housing on the second floor
of the main building for employee housing.

IV. RULE FOR AWARD
The Town will determine the most advantageous proposal from a responsible and responsive proposer,
taking into consideration price and all evaluation criteria set forth in the RFP.

V. TERM OF CONTRACT



The lease agreement awarded will be for five years ending on December 31, 2021.



PROPOSAL RESPONSE FORM
JETTIES BEACH CONCESSION

The undersigned proposes to the Town of Nantucket the lease price specified below for the specifications
contained herein.

Proposal Price must include all costs and all other expenses.

There will be no reimbursable expenses allowed in the lease.

CONTRACT YEAR AMOUNT
Year 1: $
Year 2: $
Year 3: $
Year 4: $
Year 5: $
TOTAL PROPOSAL AMOUNT FOR 5 YEAR
LEASE: | $
Total proposal amount in words:
Name of proposer Telephone Number

FEIN or SSN

Address, City, State and Zip Code



AGREEMENT BETWEEN
THE TOWN OF NANTUCKET
AND
JETTIES BEACH INC.

THIS AGREEMENT made effective January 1, 2012, by and between the TOWN OF NANTUCKET,
MASSACHUSETTS, a municipal corporation, acting by and through its Town Administrator, with offices at 16
Broad Street, Nantucket, Massachusetis 02554 (hereinafter called the "TOWN"), and JETTIES BEACH INC.
whose principal office address and state of incorporation are as set forth on Exhibit A {hereinafter called the
"Concessionaire®).

General: The Concessionaire is responsible for the Operation of a typical snack bar, restaurant and retaif
concession with the ability to have functions in the function area after 5pm at Jetties Beach, 4 Bathing Beach
Road, Nantucket, MA. The Concessionaire is responsible for the Operation of food service in order to offer
breakfast, lunch and dinner service. The Concessionaire is also responsible for custodial maintenance of the
Beach Maintenance area, as indicated on Exhibit A. Note: The Beach Maintenance area is within a traditional
habitat area for both State and Federally protected shorebirds.

The Town of Nantucket’s agent will be the Procurement Office or histher designee,

Concession Premises: The Concession premises (hereinafter called the Premises) shall include the
Concession building and the Bathhouse and the tent function area; beginning at the corner of the concession
deck closest to the Parking lot waiking approximately 180’ perpendicular towards the ocean at that point turning
West, parallel to the Ocean, walking approximately 100" thence furning South heading approximately 180" to the
corner fo Bathhouse squaring off the parameters of the tent function area as shown in Exhibit “A”.

A. CONCESSION FEE AND OTHER CHARGES

1) Concession Fee: The Concessionaire shall pay an annual Fee in the amount set forth on the payment
Form attached to this Lease as Exhibit B for each occupancy period during the term hereof, as well as a
payment of $500.00 (Five Hundred Dollars) for each function, except the Nantucket Cottage Hospital's
Annual Boston Pops Event, held on the Concession Premises during the term of this lease, hereinafter
referred to as "Event Fee”.
a) The Annual Concession Fee shail be payable in two equal instaliments, the first due on or before July
1 and the second due on or before August 1 of each year.
b) The $500.00 Event Fee shall be payable on or before the start of each Event.

The Concessionaire's 10% bid deposit will be credited toward the first payment of the first year's
annual concession fee.

2) Security Deposit: The Concessionaire shall file with the Town of Nantucket a $5,000.00 security
deposit; refundable at the end of the lease term, without interest to the Concessionaire within sixty (60)
days, after determination has been made that the Concessionaire has fulfilled all of the terms of the
Lease and left the premises in adequate condition according to the Town and after presenting proof that
all utility payments have been made and no defaults are left outstanding.

3) Utility Payments: The Concessionaire shall pay alf water, power, gas, sewer, landfill, oil and telephone
' costs incidental to its operation hereunder. This obligation includes but is not limited to payment of water
and electric bills, Landfill and Sewer User Fees for both the Concession and the Bathhouse portions of




the premises. The Concessionaire is also responsible for all turning on and turning off of all utilities and
any and all utifity deposits required doing so. The Concessionaire shail present proof of payment of all
utilities fo the Town of Nantucket within thirty days of closing for the season. Should proof of payment
not be presented the Concessionaire shall be considered in default and the Town of Nantucket has the
right at its discretion to pay any outstanding amounts from the security deposit as stated in Section A3
above.

Other Fees and Utilities: The Concessionaire shall also be responsible of all licensing fees as
determined by the Town, “all’ utilities and all other costs associated with the operation of the premises;
including any additional fees brought on by the presence of listed shorebirds and the protection plan
implemented by the Town of Nantucket's Endangered Species Program, through the Beach Management
Plan. Those items specifically provided herein are excluded.

B. TERM

)
2)

Lease Term: Five years beginning January 1, 2012 and expiring on December 31, 2016.

Operation Dates: Concessionaire shall be permitted to occupy the Premises only during the Occupancy
periods, which run from the third weekend in May through the Monday after Columbus Day each
calendar year.

C. CONCESSIONAIRE’S OBLIGATIONS

OBLIGATIONS

1)

Concession Facility: Concessionaire agrees to operate a Concession facility of a typical snack bar and
a small retail business in accordance with the applicable rules and regulations and to obtain appropriate
licenses before operating the facility and presenting the Town of Nantucket with the same. Small retail
sales are allowed. The Concessionaire is responsible to offer food service in order to offer breakfast,
lunch and dinner service. The concessionaire shall operate the premises so as to enhance the public’s
use and enjoyment of the adjacent public beach facility and in the best interest of the Town of Nantucket.
The Concessionaire is responsible for compliance with all laws and regulations applicable to the
operation of the premises, including but not limited to compiiance with applicable ADA regulations.

Private Functions/Special Events: Prior to holding any Private Function, Special Event or activity of
less than 250 people the Concessionaire shall obtain in writing approval from the Town of Nantucket and
the Beach Manager. A list of upcoming events, as well as completed Beach Event Forms (Exhibit C)
must be submitted to both the Beach Manager by May 15%. Any additional events after May 15t will
require a Beach Event Form to be completed and submitted to the Town of Nantucket as soon as the
event is scheduled The Town of Nantucket shall have full discretion to deny permission to hold any
Private Function, Special Event, or activity. Should the Town of Nantucket approve such a function all of
the following conditions must be met:

a) Ifafire on the beach is planned the Concessionaire must obtain a permit from the Fire Department.
A copy of the permit will be give to the Town of Nantucket prior to the day of the function.

by Concessionaire will be responsible for compliance with all Massachusetts, County and Town laws
regulations and ordinances governing noise.

¢) Private functions at the concession will be held in the premises only as shown on Exhibit A and not
on the remainder beach. The Town of Nantucket's policy is to disallow private functions on the
remainder of the property.

d) Section C 2 Private Functions above may be overridden by the additional provisions of this lease.




5)

6)

Not any other part of the lease is affected by any such changes.

e} A completed copy of the Beach Event Form must be submitted to the Beach Manager.

f) Depending on the status of the State & Federally listed species and after the review of the Beach
Manager, the Concessionaire may be required to hire monitor(s) through the Town's Endangered
Species Program. If the hiring of monitor(s) is deemed necessary a completed Detail Form must be
completed and submitted to the Beach Manager before the event. Exhibit D"

Public Restrooms, Bathhouse and Shower facilities: All areas designated as Public Restrooms,
Bathhouse and Shower facilities shall be available as such for the public’s use. At a minimum the
Concessionaire shall operate the Bathhouse, toilet and shower facilities between the hours of 9:00 am
and 5:30 pm seven (7) days per week from the Friday prior to Memorial Day through Columbus Day
Weekend each year. The Concessionaire shall open the Bathhouse and toilet facilities at all times while
the concession is operating. The Town of Nantucket reserves the right to open and staff the toilet
facilities only, at other hours for special events. Toilet room facilities must remain open even in inclement
weather. The Concessionaire shall be responsible for the cleanliness of the Public Restroom facility and
area surrounding the Public Restroom facility.

Kitchen Equipment: The Concessionaire shall provide and install all kitchen equipment and food and
drink equipment not already provided by the Town of Nantucket. Any purchase of equipment by
Concessionaire from previous Concessionaire would be a private agreement and is not part of the Lease
for the facilities. Concessionaire is responsible for maintenance; replacement and removal of his/her own
equipment. Any equipment affixed permanently to the premises shall immediately become the property
of the Town of Nantucket subject only to the Concessionaire’s right to use such equipment during the
term hereof. The Concessionaire is responsible for preventive maintenance for the equipment provided
by the Town of Nantucket. In addition the Concessionaire agrees to perform annual maintenance prior to
closing the building each fall. A schedule of the minimum annual maintenance requirements is attached
hereto, and incorporated herein, marked Exhibit “G*. Any such equipment remaining after the expiration
of this Lease shall, at the option of the Town of Nantucket, either become the property of the Town of
Nanfucket or be removed and disposed of by the Town of Nantucket at the expense of the
Concessionaire.

Custodial Services: The Concessionaire shall clean the restrooms as often as required to maintain them
in a condition satisfactory to the Town of Nantucket. The Concessionaire shalf supply and maintain
paper, soap and supplies as needed.

Maintenance: The Concessionaire shall provide all custodial maintenance inside the buildings and
outside the buildings in the Beach Maintenance Area indicated on Exhibit A, Policing the beach and
parking areas at least twice daily to keep it free of all litter and other trash generated by the patrons of the
beach. All rubbishftrash collected by the Concessionaire or generated from the concession’s operation
will be secured, removed from the beach and disposed of af the Concessionaire's expense including
landfill fees. The Concessionaire is responsible for repairing and maintaining any and all windows and
door screens and must inform the Town of Nantucket immediately of any and all repairs so made. The
Concessionaire will be required to provide a work order for all exterior and structural repair work fo be
performed by the Town of Nantucket. Once a pair of potentially nesting listed shorebirds has been
recognized, alf cleaning of the beach's litter must be done by hand. NO beach raking will be permitted
until the status of the State and Federally listed shorebirds has been examined by the Beach Manager
and has been deemed permissible. Removal of the rake line by hand or machine is prohibited. Said
raking is contracted to an outside Contractor by the Visitor Services. All repairs, maintenance




construction, power washing, or any other action that may involve excessive noise must be completed
prior {o Aprif 15t

Signs and Structures: Before any temporary or permanent signs or structures are erected the
Concessionaire shali first obtain such written approvals as may be required under existing Town
regulations including but not fimited to a Certificate of Appropriateness from the Historic District Town.
The Concessionaire shall then obtain the written permission of the Town of Nantucket.

State and Federally Protected Species: The Concessionaire must be aware that Jetties Beach is a
known traditional habitat area for State and Federally listed species, such as the Piping Plover. Such
listed species are protected under the Endangered Species Act and are monitored and protected by the
Town of Nantucket's Endangered Species Program, via the Beach Manager. The Town's Endangered
Species Program is based on set State and Federal Guidelines. Failure to follow the rules, regulations
and guidelines created by the State and Federal Government and implemented by the Town of
Nantucket's Endangered Species Program may result in the potential closure of Jetties Beach. The
Concessionaire is required fo abide by all rules and regulations set forth regarding the “State and
Federally listed species” and therefore must notify the Beach Manager of any “Private Function, Special
Event or Activity “as soon as they are scheduled and no fater than one week in advance of the event.

Alcoholic Beverages: in accordance with Section 54-1C of the Nantucket Code, the Town of Nantucket
hereby grants its consent to the Concessionaire to serve alcoholic beverages for possession and
consumption on the premises subject to the following conditions.

a) Concessionaire must obtain a liquor license from the Nantucket Board of Selectmen in
accordance with all local, state and federal rules and regulations.

b} The area of the Premises in which alcoholic beverages will be served and consumed
shall be limited and clearly delineated to the satisfaction of the Town of Nantucket,
Appropriate precautions shall be taken to assure that alcoholic beverages are not
consumed outside the premises.

¢} The Concessionaire will be responsible for compliance with ali Massachusetts and
Nantucket laws, regulations and ordinances governing the serving and consumption of
alcoholic beverages on the premises including the consumption of alcoholic beverages
by minors.

d) Alcohol may only be served between the hours of 5:00 pm and 9:30 pm during the
Minimum Operating Hours governing the Concession Facility; i.e. the third week in June,
or June 21st, whichever is later, and the Sunday Following Labor Day. Prior to the third
week in June, or June 21, whichever is later, and the Sunday Following Labor Day, the
Town will consider requests to commence service of Alcohol earlier than 5:00 pm.
Alcohol may only be served in conjunction with meals consumed within the premises.

If it is the intent of the concessionaire fo extend the liquor license hours they will be

required fo obtain Board of Selectmen approval.

The current License for Alcoholic Beverages states the following;

Aprit 1 to June 30 from 11:00 AM to 10:00PM (Private Functions Only); July 1 to August 30

from 5:00PM to 9:30PM (Private Functions and Dinner Service to the Public); September 1

to January 15 from 11:00AM to 10:00PM (Private Functions Only).

e) The Concessionaire shall hire a police detail for any private function at which alcohot will
be served where more than 150 persons are expected to attend. The cost of such police
detail will be paid by the Concessionaire or the sponsor of the function.

f)  The Concessionaire hereby agrees to indemnify and hold harmless the Town and




County of Nantucket and all of their officials, members, officers, employees and agents
from any and alf claims arising out of the sale or consumption of alcoholic beverages on
the premises and all other costs (including legal fees) related thereto. The
Concessionaire wilt maintain liability insurance with respect to the serving of alcoholic
beverages as required by the laws and regulations of the Commonwealth of
Massachusetts and the Town and County of Nantucket. All Such policies of liability
insurance shall name the Town and County of Nantucket and all other indemnified
parties as additional insured parties under the policy. The Concessionaire shall defiver
written proof of such insurance, by a certificate of insurance or otherwise as required by
theTown, fo the Town’s designee on or before March 1 of each year during the term
herein.

Such provisions are subject to review, modification or termination by the Town of
Nantucket at its sole discretion at any time.

Tents set up on the beach portion of the premises cannot be set up untif the day of the
event for which they are being used and must be removed by Noon on the day after the
event. Problems with this provision should be brought to the attention of the Town of
Nantucket at least one week prior to the event if not previously addressed during the
permitting process. Before erecting or removing a tent and/or floor on Jetties Beach, the
Beach Manager must be notified of the size of the tent(s), the times and the date(s). If
the Beach Manager feels it is necessary, the Concessionaire will hire monitor(s) through
the Town's Endangered Species Program to be present during both the erection of the
tent and/or floor and the removal. Failure to contact the Beach Manager regarding a tent
and/or floor may result in the loss of future tent/floor use.

11) Use for dwelling purposes; The Concessionaire is expressly prohibited from using any part of the
premises for dwelling purposes except upon the following terms and conditions.

a)

Only that portion of the second floor of the main building known as the apartment may
be used for dwelling purposes and may be so used only by the Concessionaire or
employees of the Concessionaire during the period of Occupancy. The Concessionaire
with immediate family only may enter the apartment two weeks prior to the occupancy
period or two weeks prior to opening the concession whichever is later for the sole
purpose of preparing the buildings for the summer season. The Concessionaire with
immediate family only may remain in the apartment for up to two weeks after the
occupancy period or two weeks after closing the concession whichever is earlier for the
sole purpose of closing and winterizing the buildings.

Use of the apartment is specifically restricted to a single family occupancy with the
number of occupants allowed determined by the Nantucket Building Inspector.

Leasing of rooms or space to transients or in any temporary basis is strictly prohibited.
The apartment may not be sublet.

Occupancy of the apartment for dwelling purposes may commence only after it has been
inspected and approved by the Nantucket Building Inspector. Concessionaire shall be
responsible for requesting this inspection by the Nantucket Building Inspector and for
complying with alf required safety requirements. The Nantucket Building Inspector shail
have the right from time to time and upon reasonable notice to the Concessionaire to
inspect the premises to see that all terms and conditions of these specifications are
being met.

No structural changes or improvements may be made to the apartment by the
Concessionaire without written consent of the Town of Nantucket. Any improvements




made to the apartment including those necessary to meet building codes are the sole
responsibility of the Concessionaire.

12) Beach Access: The Town of Nantucket and Beach Manager will hold keys to the gate at the vehicle
access to the beach and the Concessionaire will contact the Town of Nantucket and Beach Manager if
hefshe requires access to the beach through the gate. The Town of Nantucket and Beach Manager may
deny access to the beach for motorized vehicles at the Beach Manager's discretion.

13) Tennis Courts: The Town of Nantucket reserves the right to sell liquid refreshments at the Town of
Nantucket office building located at Jetties Beach.

14) Hospital Event: The Nantucket Cottage Hospital will have the use of the beach and the concession for
two days during the summer to use for a major fund raiser. The Town of Nantucket will be responsible
for providing the Concessionaire with up to three alternate dates for this event six months prior to the
date of the event and providing the concessionaire the final date and dolfar amount of compensation to
be paid to the Concessionaire at least six months prior to the event.

15) Boardwalk: The Boardwalk will be installed each season by April 15t by the Department of Public Works
in concert with the Town of Nantucket. The boardwalk will be placed to the far right, between the Pavilion
and the parking area, and will be flush with the sand. The boardwalk will remain in place for the summer
season. The only event for which the boardwalk may be moved is the Hospital Fundraiser. Problems
with this provision should be brought to the attention of the Town of Nantucket at least 48 hours prior to
the event.

16) No Pets - The Concessionaire and/or its employees are prohibited from bringing his/her pet (s} to work.

17) End of Season Inspection: The Concessionaire shall schedule with the Town of Nantucket a date and
time for the end of season inspection. The purpose of the inspection is;

a. To ascertain any and all repairs necessary prior to opening for the upcoming season.
b. To make sure the premises are clean and all items are secured prior to closing for the season.

D. IMPROVEMENTS
1) Consent: The Concessicnaire shall not undertake any improvements to the premises without having first

received the written consent of the Town of Nantucket. Should the Town of Nantucket consent to such
improvements the Concessionaire shall obtain all required permits and present copies of all permits to
the Town of Nantucket prior to starting work. Any improvements to the premises shall be completed
before April 15t. Should there be an emergency need for improvements after April 15t the Town must
be provided with copies of the permits and details of the work. Before any work begins an assessment
may be made by the Beach Manager based on the current status of the State and Federally listed
species and the effect the work may have on their habitat/productivity.

2) Ownership: Any improvements made by the Concessionaire {o the premises during the term of the
Lease including any structure, fixture or equipment affixed permanently to the premises shall become the
property of the Town of Nantucket except as agreed upon in writing prior to installation.

E. INSURANCE




Insurance: The Concessionaire will maintain insurance as listed below and will deliver certificates to the Town of
Nantucket, on or before March 1 of each year during the term, stating this insurance is in force, in any calendar
year for the duration of this Agreement before he enters the premises:

1} Worker's Compensation: Worker's Compensation insurance in accordance with Massachusetts
General Laws Chapter 152, as amended.

2) Liability: Comprehensive General Liability insurance including products liability for a combined single
amount of $1,000,000. This policy must have as one of its terms a provision that the Town and County
of Nantucket and its Town of Nantucket are additional insured parties. A copy of this policy is to be
provided to the Town of Nantucket annually on or before March 1. Such policy must also contain a
provision that the Town of Nantucket will be provided with ten (10) days written notice by the insurer of
any intent to cancel or a determination that such insurance will not be renewed.

F. OPERATING HOURS

1) Concession Facility: At a minimum the Concessionaire shall operate the Concession between the
hours of 10:00 am and 5:00 pm seven (7) days per week from the third week in June, or June 218!,
whichever is later, through the Sunday following Labor Day each year. The Concessionaire will offer
breakfast service which will require expanding the hours of operation. The Town of Nantucket agrees to
support expansion of the hours of operation necessary to provide breakfast andfor dinner service. The
Concessionaire may extend the hours of operation subject to the written approval of the Town of
Nantucket. In the event of the beach being unoccupied and closed due to inclement weather the
Concessionaire may close after notifying the Town of Nantucket.

G. INDEMNIFICATION
1) Indemnification: The Concessionaire agrees at all times during the term of this Lease to indemnify, hold
and save harmless, the Town of Nantucket and the Town of Nantucket and its officials, employees and
agents from and against any and all action or causes of actions, claims, demands, liabilities, losses,
damages or expense of whatsoever kind and nature including all legal costs arising out of or in
connection with the operation and rental by Concessionaire of the premises or its performance or failure
to perform or any provision of this Lease.

2) Waiver of Rights of Recovery: The Concessionaire also agrees to waive all rights of recovery it may
have against the Town of Nantucket and the Town and County of Nantucket for any loss to property or
person for which the Concessionaire is insured.

H. TOWN OF NANTUCKET OBLIGATIONS
The Town of Nantucket agrees to the following:

1) Repairs: To make exterior and structural repairs to the premises subject to funding by Town Meeting.
This would include boardwalk repair, parking lot maintenance, bike rack maintenance and safety
inspections (with 24 hour notice to the Concessionaire). The Town of Nantucket is also responsible for
sewer and water lines, repair of plumbing and wiring faults due to normal use, recreational equipment, as
well as providing trash barrels during occupancy period.

2) Special Events: To inform the Concessionaire of any and all special events taking place on the
premises.

3) Improvements: Any improvements or replacement of equipment made to the premises at the Town of



Nantucket's expense will become the property of the Town of Nantucket.

Waiver of Liability
1) Town of Nantucket's Obligation: Except as a result of its failure to perform the obligations specifically
provided herein within a reasonable period after receipt of written notice thereof, the Town of Nantucket
shall not be liable to the Concessionaire for any injury or damage to the Premises or to any property of
the Concessionaire or to any property of any third person, firm, association or corporation on or about the

Premises.

2) Beach Use: Operation of the Premises by the Concessionaire is independent of the operation of the
beach. The Town of Nanfucket of Town may from time to time close the beach, acting in the public’s
interest or in the inferest of the State and Federal regulations and guidelines set in place for the
protection of listed species. The Town of Nantucket shall not be financially or otherwise fiable to the
Concessionaire or to the Concessionaire or its agents for any such closure, and such closure shall not
change the Concessionaire's obligations as detailed elsewhere in this lease.

I.DEFAULT, DETERMINATION & REMEDIES
1) Events of Default. The occurrence of any of the following shall constitute an Event of Default by the

Concessionaire hereunder:

2) Failure to Make Payment. The Concessionaire shall default in the payment of any instaliment of rent,
utility, fee, or other sum herein specified on or before the date such payment is due; or

3) Failure to Operate in the Public Interest or to Fulfill Other Non-Monetary Terms: The Town of
Nantucket determines that the Concessionaire has failed to operate the Premises in the best interest of
the Town andfor has failed to operate in accordance to the guidelines set for the management/protection
of the State and Federally listed species, or the Concessionaire shall default in the observance or
performance of the Concessionaire's non-financial covenants, agreements or obligations hereunder, and
such default shall not be corrected within twenty (20) days after written notice thereof; or

4) Failure to comply with the TOWN’s Regulations: The Concessionaire agrees to comply with the
current TOWN Guidelines. The most recent version of said guidelines is attached hereto and marked as

Exhibit "B".

5} Bankruptcy. The Concessionaire shall be declared bankrupt or insolvent according to the law, or, if any
assignment be made of the Concessionaire's property for the benefit of creditors.

6) Termination. Upon the occurrence of any Event of Default hereunder, the Town of Nantucket shall have
the right thereafter, in its discretion, to re-enter and take complete possession of the Premises, to declare
the term of this Agreement ended, and to remove the Concessionaire’s effects, without prejudice to any
remedies which might otherwise be used for arrears of rent or other default.

7) Remedies. The Concessionaire shall indemnify the Town of Nantucket against all loss of rent and other
payments which the Town of Nantucket may incur by reason of such termination during the residue of the
term. If the Concessionaire shall default (after reasonable notice thereof in the case of non-monetary
default) in the observance or performance of any conditions or covenants on Congessionaire’s part to be
observed or performed under or by virtue of any of the provisions in any article of this lease, the Town of
Nantucket, without being under any obligation to do so and without thereby waiving such defauit, may




remedy such default for the account and at the expense of the Concessionaire. If the Town of Nantucket
makes any expenditures or incurs any obligations for the payment of money in connection therewith,
including but not limited to reasonable attorney's fees in instituting, prosecuting or defending any action
or proceeding, such sums paid or obligations incurred, with interest at the rate of the Prime Rate plus two
percent (2%) per annum and costs, shall be paid to the Town of Nantucket by the Concessionaire as
additional rent. “Prime Rate" shall be the interest rate published from time to time in the Wall Street
Journal as the prime rate charged by the US money center commercial banks.

J. GENERAL PROVISIONS

1)

3)

/)

Late Charges. A late charge of three percent (3%) of any amount due and unpaid fifteen (15) days after
due date shall be added to the amount due from Concessionaire and a finance charge of one point five
percent (1%} per month will be added to all amounts remaining unpaid thirty (30) days after the date
the amount was originally due, such charge constituting a charge equal to eighteen percent (18%) per
annum.,

Compliance with M.G.L. Ch. 7. The Concessionaire covenants and agrees that it will comply with the
requirements of M.G.L. Ch. 7, § 40J, including but not limited to, the filing with the Massachusetts
Executive Office for Administration and Finance, Division of Capital Asset Management of a disclosure
statement in connection with the disposition of an interest in real property by the Town of Nantucket. A
copy of the Disclosure Statement is attached hereto.

Independent Concessionaire Relationship. There is no relationship of joint venture, partnership,
employment or agency between the Town of Nantucket, on the one hand, and the Concessionaire on the
other, and neither party shall have nor exercise any control or direction over the method by which the
other performs its work or functions, aside from such control or direction as provided in this Agreement,
which the parties view as consistent with their independent Concessionaire relationship.

Binding Obligations, Related Obligors. It is further intended by the Concessionaire and its principals
as a condition to this Agreement, that any corporations or other entities which control or are under direct
or indirect common control of or with the Concessionaire or which may otherwise be reasonably
considered to be a part of its operating business, shall be jointly and severally liable with the
Concessionaire for its liabilities as a party to the Town of Nantucket hereunder.

Successors and Assigns; No Right to Assign. Concessionaire shall have no right to assign this
Agreement or the rights granted hereby with respect to the Premises, or otherwise delegate any of its
duties hereunder without the prior written consent of the Town of Nantucket, which may be withheld at
the sole discretion of the Town of Nantucket. Any such attempted disposition without the consent of the
Town of Nantucket in writing shall be null and void and of no force and effect. The terms, covenants and
agreements herein contained shall be binding upon and shall insure to the benefit of the permitted
successors and assigns of the respective parties hereto.

Decisions by the Town of Nantucket. Except as otherwise expressly provided in this Agreement, any
decision or action taken by the Town of Nantucket relating to this Agreement or its operation or its
termination shall be made by a majority vote of the Board of Selectmen. Responsibilities to monitor
obligations shall be undertaken by the Procurement Office.

Notices. All notices required or permitted to be given to Town of Nantucket or Concessionaire shail be in
writing and shall be given personally, or sent by certified mail return receipt requested, addressed to such




party at its latest address of record. Notices to and payments to the Town of Nantucket shall be
addressed to the Town of Nantucket at its offices, Two Bathing Beach Road, Nantucket, MA 02554 and
notices to the Concessionaire addressed to it at its principal business address, which Concessionaire
represents as appearing on the first page of this Agreement, or to such other addresses as the parties
may designate to each other by such netice from time to time.

8) Governing Law. This Agreement is governed by the laws of the Commonwealth of Massachusetts. In
any controversy, litigation or action arising hereunder, each party, including successors and assigns,
irrevocable consents to the jurisdiction of the courts of Massachusetts, agrees that venue shall be proper
only there; and waives personal service of any summons, complaint or other process and agrees that
service thereof may be made in the manner of other notice given hereunder.

9) Entire Agreement; Amendment Interpretation. This Agreement and the specifications advertised by
the Town of Nantucket constitute the entire agreement between the parties superseding all prior or
contemporaneous oral or written understandings. No amendment or other medification of the terms of
the Agreement shall be binding unless in writing, and duly executed by the parties hereto. No waiver of
default by either party of any of the terms, covenanis, and conditions of this Agreement shall be deemed
continuing or extending beyond the terms specifically waived in writing. If any provision of this
Agreement shall be held unlawful, invalid, or unenforceable, the remainder of the Agreement shalf not be
affected thereby. Paragraph headings contained herein are for reference only and are not intended to
define or limit the scope of any provisions of this Agreement.

K. OTHER CONCESSIONAIRE’'S OBLIGATIONS
1) Keys. Provide keys to the Town for all locked areas within the Premises.

2) Non Emergency Repairs. Concessionaire shall request prior written approval from the Town for any
non emergency repairs to be made to the Premises at Concessionaire’s expense. If the work is
scheduled between Aprit 15t and Labor Day the Beach Manager must also sign off on any non
emergency repairs. Pending the status of the State and Federally listed species and the description of
the non emergency repairs, the Concessionaire may be required to hire moniter{s} through the
Endangered Species Program to be present during the said repairs.

3) Emergency Repairs. Any emergency repairs Concessionaire will confirm in writing; responsibility for
payment of such repairs will be determined in accordance with the terms herein. If the work is scheduled
between April 15t and Labor Day the Beach Manager must also sign off on any emergency repairs.
Pending the status of the State and Federally listed species and the description of the non emergency
repairs, the Concessionaire may be required to hire monitor(s) through the Endangered Species Program
to be present during the said repairs.

4) Accidents. Concessionaire shall report any emergencies, accidents or incidents that occur within
the Premises to the Town in a timely manner. Exhibit E

Agreement. The Concessionaire shall be responsible for adhering to all of the provisions stated in the Lease.




LEASE EXHIBIT A
1. Name of Concessionaire: Jetties Beach Inc.
2. State of Incorporation; MA
3, Principal Office Address: 40 Main Street, Nantucket, MA 02554
4, Description of Services (§2.1): Jetties Beach Concession lease as described herein

5. Person, Department, or Committee, if any, to whom Concessionaire reports (§ 2.2):
Diane A. O'Neil, Project Manager/Chief Procurement Officer or Jeff Carlson, Beach Manager

6. Term of Agreement (§3.1): 5 year Lease (January 1, 2012 through December 31, 2016)
7. Completion Date (§3.2): December 31, 2016

8. Additional Insurance Coverage (§6.2(e}):










Exhibit C
BEACH & PAVILION - BEACH EVENT FORM

One of these forms must be completed and submitted to the Beach Manager for each event; either before the
initial May 15" deadline or directly after any event at Jetties Beach has been scheduled. Failure to do so may
result in the loss of Jetties Beach use for future events.

It is required by the state that the Town of Nantucket implement a Beach Management Plan, including an
Endangered Species Program, to protect both state and federally listed species. The following information will
be required for any event held within proximity of any state or federally listed species habitat, nesting adults,
juvenile chicks, and or unfledged chicks. Each event must hire endangered species monitor{s) through the
Town to be present during the event and, if necessary, during the set up and removal of any tent(s}, tables,
floors and etc. There will be a $15/hr fee (per monitor}* for any additional use of the monitors outside of their
scheduled times, usually 8am-6pm. If needed, alterations may be made to this information within 48 hours of
the event.

BASIC INFORMATION

Location of Event: Type of Event;

Date of Event; Time of Event (start-finish}: Number of Expected Guests:

TENT INFORMATION

Is a Tent being used; if yes what Company? No  Yes, Contact person of Tent Company and Phane Number:

If Date fo set up Tent:

Time to set up Tent:

YE&S | Confingency date to sef up Tent:

Contingency lime to set up Tent:

to Date to remove Tent:

Time to remove Tent:

tent .
. Confingency date to remove Tenf:

Contingency time o remove Tent:;

FLOOR INFORMATION

Is a Floor being used; if yes what Company? No  Yes,

Contact person of Fioor Company and Phone Number;

If yes Date to set up Flaor:

Time {o set up Floor:

to Contingency date fo set up Floor:

Conlingency time to set up Floor:

FIOO r Date to remove Floor:

Time to remove Floor:

Confingency dale to remove Floor::

Contingency lime to remove Floor:

MUSIC INFORMATION

Is there going 1o be Music? No Yes If yes by whom/what type?

Ifyes to Sound Check Date: Sound Check Time:
Music:
CATERING INFORMATION
Is it Catered? MNo  Yes If yes, by whom? Conlact Number:
f yesto { Number of Caterers Staff. Set up time: Take down time:

Caterer

No Yes,

Are there going to be other structures used at the event, if yes what type (tables, chairs, generators, etc.} and how many?

Contact name & information for Music:




REMINDER: A THOROUGH GLEAN UP PLAN IS REQUIRED FOR EVERY EVENT!

Note: Monitors are usually scheduled to be on the beaches from 8:00am to 6:00pm 7 days a week. Itis
suggested that any preparations for the event, such as tent erection, be done between the hours when
monitors are scheduled to be present on the beach. Anything before or after these hours wilf be $15 per
hour/per monitor*, and will be charged to the event. No event, or setting up/taking down of an event, can
take place without a monitor present first. Be sure to contact the Beach Manager beforehand to be sure the

appropriate peopie will be present.

CONCESSIONAIRE: DATE: BEACH MANAGER; DATE:




Exhibit D

Employer-Billing Information

Event/Detail information

Nantucket Endangered Species Program
Beach Event Detail

Type of detail: Location:
(wedding, cocktail party, Co. event, cookout)
Date of detail: Actual detail Actual detail
start time: finish time:

Total hours to Detail rate*: Total due:
be invoiced:

Name of company or person

to be invoiced for this detail:

Federal tax |D number of company or social security

number of person to be invoiced for this detail:

Has the invoice company/person previously

Hired detail beach monitors? Yes No

Contact name of person to be
invoiced for this detail:

Billing Mailing Street Address:

City, State, & Zip Code:

details. This will be added fo the totat due.

* RATES: 2 hour minimum charge: 0600 to 2400 $15.00. 0001 to 0600 $18.00.
** The Town of Nantucket has a 10% Administration Surcharge and a Medicare Charge of 1.45% on all

Beach Monitor Information

Beach monitor name:

Date:

Beach monitor signature:




Exhibit E
BEACH & PAVILION - INCIDENT REPORT FORM

INSTRUCTIONS:
1. This form should be completed by the Concessionaire, Beach Manager and Town of Nantucket when
they or their employees are involved with an incident in the vicinity of Jetties Beach.
2. Keep a copy for your records and submit a completed form to the Town of Nantucket, 16 Broad Street,

Nantuckef, MA

GENERAL INFORMATION

1. Individuai{s) Involved in the Incident:

2, Address:

3. Home Phone: 4, Work Phone: 5.7Concessionaire)Beach ManagementTown of Nantucket [|Other:

6. Date and Time of Incident:

7. Exact Lacalion of Incident;

8. Wilness Name: 9. Phone Number: 10. Other Confact Information:

INCIDENT

11, How did the Incident aceur? Describe fully the events that took place; give details on all facts that led to the incidenlaccidents, Identify the individuals involved in the

incident/accident and what the¥ roles were.

12.Describe the immediate action taken and state by whom:

13. Was an Officiats Agency Contacted? 4. i yes, which Officials were Contacted?
No Yes NPD USF&W EPO Cther:
15. Contact person at the Official Agency: 16. Phone Number:
DAMAGE OR THEFT

17. Exact Desctiption of Damage or Loss:

18. Describe the praperlyflecation in delai:

18. Was an Official Agency 20. {f yes, which Officials were Cantacted? 21. Was there a case number and if yes, what
Contacted? No Yes NPD USF&W EPO Other: wasit? No Yes,
22. First Noticed by Whom? 23. Phene Number:

ADDITIONAL INFORMATION

24, Person Completing Repon: 25, Concessionairet Beach Management: Town of Nantucket

26. Phone Number; 27. E-mail Address:

28. Additional Information;




20, | altest that the information given here is accurate to the best of my knowledge.

30. Persan receiving the incident Report Fomn; 1. Date Received:




EXHIBIT F
JETTIES BEACH
CONCESSION AREA

(Not to Scale)
Concession Premises: The Concession premises (hereinafter called the Premises) shall inciude the
Concession building and the Bathhouse and the tent function area; beginning at the corner of the concession
deck closest to the Parking lot walking approximately 180" perpendicular towards the ocean at that point turning
West, paralle! to the Ocean, walking approximately 100' thence turning South heading approximately 180’ to the
corner to Bathhouse squaring off the parameters of the tent function area. as shown in Exhibit “F".
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LEASE EXHIBIT G
All Concessions:

General Maintenance: All equipment is cleaned and oiled as needed.
Concessionaire responsible for maintaining screen doors and windows

End of Each Season;

Hoods and fan are cleaned; Hood fan wrapped for winter, Grease traps emptied walls and floors scrubbed to
remove any and all grease; all equipment shall be cleaned and oiled, i.e. fryolator and/or grill.

Concessionaire meets with Town of Nantucket’s designee to go over premises and repairs needed prior to next
season

Specific to
Jetties: Nothing is to be stored under buildings; lce Machine and bin are to be moved inside.
Children’s: Nothing is to be stored under building

Surfside: Nothing s to be left outside.




LEASE EXHIBITH
Town & County of Nantucket
16 Broad Street, Nantucket, MA 02554
(508)-228-7256

Guidelines, Rules, and Regulations for Property Use
General Guidelines
If you pack it in, pack it out. Keeping any property you use clean is only polite. Please help keep Nantucket
clean for the next user.

The Town is committed to bringing all properties into compliance with ADA regulations, and work is proceeding in this
area. If you have any questions about the accessibility of any area please call the office.

The Town welcomes the use of properties by the public and encourages small parties to use these areas at any time
for recreational use during daylight hours. All users of Town properties are subject to the following general
regulations:

1) Parking is allowed only in designated areas.

2} Alcohol is not alfowed on Town property except as noted below.

Alf users of Town property are required to adhere to Town bylaws, especially those regarding noise and
signs.

Overnight camping is prohibited.

No hunting is allowed on any Town property.

The selling of goods or services without the prior written consent of the Town is prohibited.

Any temporary event structure must be assembled and disassembled in 24 hours unless a time extension is
granted by the Town prior to the event.

For Tom Nevers and the Jetties Parking Area a $500 dollar security deposit is required in case of damage.
To schedule the Youth Fields each year each organization must send a letter of request to the Town by mid
January, and submit a game schedule 4 weeks before the season opener.
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Functions

Larger functions, including groups that wish exclusive use of a property, use of the facilities, to charge
admission, or to allow the use of alcohol, are required to have their events approved by the Town prior to
advertising the event. Sponsors wishing to put on such an event will be asked to meet with the Town's designee, to
discuss the event, at which time the processes needed to approve the event will be established. The sponsor will
need to fill out an application stating various information about the event, including the name of the activity (if any), the
sponsor's name and address, and a general description of the event, inciuding the use and/or setting up of buildings
or other temporary structures, consumption of food, and other pertinent details.

Large Events
if more than 250 people are expected at an event, the Board of Selectmen’s approval is required this process will

require receipt of a completed Special Event Application at least sixty days prior to the event.

Alcohot
The Town does not allow the use of alcohol on any property under its jurisdiction without approval of the Town

Administration and/or Board of Selectmen.

Parking and Vehicle Use
Other than designated parking areas, vehicle use on Town property is prohibited. Driving on beaches under is




subject to the Beach Vehicle bylaw, Chapter 56. Handicapped parking areas are available at most properties.

Beaches

Town beaches are open from 9:00 am to 5:00 pm seven days per week during the summer season. Lifeguards are
administered through the Marine Department. Lifeguard Services at the beaches may be discontinued during
inclement weather. Driving is not allowed on any life-guarded beach; flotation devices, boogie boards and "water
wings" are aiso not aflowed while lifeguards are on duty.

Security and Insurance

The Town may, at its discretion, require that event sponsors pay a security deposit and/or obtain written liability
insurance naming the Town as insured parties. Whether or not such insurance is required by the Town, all sponsors
will be required to sign an Indemnification agreement All sponsors will be required to supervise the people at their
event and ensure that restricted areas are kept restricted.

Property Use
The Town welcomes the use of its property for recreational purposes. ltems may not be left on Town property without

prior approval by vote of the Town Changes or alterations of Town property also require vote of the Town, and any
improvements made to property or buildings become the property of the Town.

Finally, all users of Town property should be aware that the Town reserves the right to restrict or deny use of its
properties.

Additional Conditions

Visitors are welcome on all Town properties with the understanding that they use the areas at their own risk, respect
the rights of private property owners within and abutting these areas, and compiy with alf published and posted
regulations. The Town does not assume responsibility for injuries, or for the loss, theft, or damage of personal

property.

Notice: Limitation of Liability

Entry upon or use of any property of the Town by any person shall constitute a release by such person of the Town,
its agents, the Town of Nantucket, and any of its employees from any and all claims for personal injuries, property
loss, theft, or damage sustained on Town property, and such release shall be binding upon such person, his personal
representatives, and all persons claiming through or under him




Exhibit |
DISCLOSURE STATEMENT
DISPOSITION OF REAL PROPERTY

This form contains a disclosure of the names and addresses of all persons with a direct or indirect beneficial
interest in the real estate transaction described below. This form must be fited with the Massachusetts Division of
Capitai Planning and Operations, as required by M.G.L. ¢. 7 §40J, prior to the conveyance of or execution of a
lease for the real property described below. Aftach additional sheets if necessary.

1. Public agency involved in this transaction: Town of Nantucket, Massachusetts
2. Complete Legal Description of Real Property.  Concession Facilities
4 Bathing Beach Road,
Nantucket, Massachusetts
3. Type of Transaction: Q Sale @ Lease or rental for Five years: (term)
4, Seller(s) or Lessor(s}:
Purchaser(s) or Lessee(s):
6. Names and addresses of alf persons who have or will have a direct or indirect beneficial interest
in the real property described above. Note: if a corporation has, or will have a direct or indirect
beneficial interest in the real property, the names of all stockholders must also be fisted except

that, if the stock or corporation is listed for sale to the general public, the name of any person
holding less than ten percent of the outstanding voting shares need not be disclosed.

Name Address

None of the person(s} is an official elected to public office in the Commonwealth of Massachusetts, except as
listed below"

Name Title or Position




7. This section must be signed by the individuak(s) or organization{s) entering into this real property
transaction with the public agency named in item 1. If this form is signed on behalf of a
corporation, it must be signed by a duly authorized officer of that corporation.

The undersigned acknowledges that any changes or additions to item 4 of this form during
the term of any lease or rental will require filing a new disclosure with the Division of Capital
Planning and Operations within 30 days following the change or addition.

The undersigned swears under the pains of penalties of perjury that this form is complete
and accurate in all respects.

Signature Date:

Printed Name

Title




The Jetties 2015
Event List

Event

Rosenzweig/Wilson RD

Kim Findlay Corporate Clambake
Cressman Clambake

Jemison RD

Jefferies & Company, Inc.
Nantucket Retina Foundation Clambake
Topper/Lukens RD

Guiterrez Event WH

NCH Boston Pops Fundraiser (NO Town Fee)
Autism Speaks Fundraiser

Opera House Cup

Crosetto/Johnson RD

Ring/Berner Wedding

Antos Wedding

Bean Wedding

Date
6-12-15
6-13-15
6-14-15
6-19-15
6-23-15
7-23-15
7-31-15
7-31-15
8-8-15
8-15-15
8-16-15
9-11-15
9-12-15
9-19-15
10-2-15









Monthly Town Management Activities Report
04/06/16

Highlights:

Personnel

- Various grievance and disciplinary actions

- Beginning prep for upcoming 2016 union negotiations
- Visitor Services Director hire

Meetings:

- Fertilizer regulations/water quality initiatives
- Department head weekly & monthly mtgs

-- New municipal building

- Pre-season beach

Projects:

- Tank Farm relocation RFP & follow-up

- OIH: 3/23 consultant presentation, 3/24 forum, associated meetings
- IT Operational Review

- Hummaock Pond Rd (aka Milk St ext) bike path ext
- Fire Station

- Brant Point Boat House

- Children’s Beach Restrooms

- 4FG Housing

- Electric document project

- NRTA office move

-- 2016 ATM (meetings, forums, warrant articles, motions, Voter’s Guide, mailing)

- E-newsletter

- Sewer projects funding and outreach/public education (meetings, document prep, letters, responses to questions)
- Concession leases (upcoming)

- Mobile food unit RFP

- Paid parking at 2 FG lot (exploration)











































































Libby Gibson

From: Jeff Carlson

Sent: Wednesday, January 06, 2016 4:48 PM

To: Daniel Drake; 'Daniel W Drake'; Peter B. Brace; pennel.ames@comcast.net

Cc: Libby Gibson; Gregg Tivnan

Subject: information in regards to Ames Violation 11-13-2015

Attachments: Nov 13,2015 Ames seed.pdf; Shellfish Regulations as adopted.pdf; Shellfish Warden Training

Legislation.pdf

Good afternoon everyone,
Attached please find a summary of procedures used, the warden report, my report and other information in regards to
this matter. | have also attached a copy of the current regulations and a copy of the state law detailing warden training.

Thanks,

Jeff Carlson

Town of Nantucket

Natural Resources Coordinator

Natural Resources Dept.

2 Bathing Beach Road

Nantucket, MA 02554

508 228-7230, jcarlson@nantucket-ma.gov

11:52 AM 3/16/2016 11:52 AM




TOWN OF NANTUCKET NATURAL RESOURCES DEPARTMENT

JEFF CARLSON, NATURAL RESOURCES COORDINATOR JCARLSON@NANTUCKET-MA.GOV
2 BATHING BEACH ROAD 508-228-7230
NANTUCKET, MA 02554

MEMO
1/6/2016

To: Peter Brace, SHAB Chairman
Dan Drake
Pennel Ames

From: Jeff Carlson, Natural Resources Coordinator
Re: Seed/Undersized Nubs Confiscation

There have been a number of questions and concerns raised in regards to the
confiscation of bay scallops, warden procedures, and warden training. The shellfish
warden program is a program that we take seriously and try to ensure consistency and
fairness. Leading up to the March 4, 2015 adoption of the current shellfish regulations
the Natural Resources Department (NRD) with a sub-committee of the Harbor and
Shellfish Advisory Board (SHAB) spent over a year and a half developing and
reviewing the new regulations. These meetings included procedural discussions and
appropriate penalties. After being endorsed by SHAB they were then approved after
two public hearings on March 4, 2015 by the Board of Selectmen. Ihave attached a
copy of the adopted regulations to this correspondence as they will be referenced in this
memo.

Warden Training — Massachuestts General Law Chapter 130, Section 98 requires “in
each city and town bordering on coastal waters the mayor or the selectmen, as the case
may be, shall appoint a person or persons, qualified by training and experience in the
field of shellfishery management, as shellfish constables or deputy shellfish constables.
A person having successfully completed the shellfish wardens training course at the
Massachusetts Maritime Academy as certified by said academy, shall be considered
qualified by training and experience in the field of shellfishery management and shall
be eligible for appointment as a shellfish constable or deputy shellfish constable.” JC
Johnsen has completed this course and has been appointed as the shellfish constable
and the Director of Marine Fisheries and the Massachusetts Environmental Police have
been noticed of the appointment. ' '

In regards to the specific violation in question the taking of Seed Scallops or undersized
scallops the text of the Town of Nantucket Shellfishing Policy and Regulations Section
4.14 is a direct match of 322 CMR 6.11. Any training in regards to this regulation for
determination of a legal or illegal bay scallop would be applicable.




TOWN OF NANTUCKET NATURAL RESOURCES DEPARTMENT

JEFF CARLSON, NATURAL RESOURCES COORDINATOR JCARLSON@NANTUCKET-MA.GOV
2 BATHING BEACH ROAD ‘ 508-228-7230
NANTUCKET, MA 02554

Confiscation/Warden Procedures — this section will only discuss the procedures used
in the case of a seed or undersized nub potential violation and confiscation. NRD
assumes 400 individual scallops per bushel for the purposes of determining the required
5% seed or undersized nubs for initial analysis. Each license is allowed 5 boxes of bay
scallops per day. By the math 100 bay scallops is 5% of a typical 5 box limit. If a boat
has two license holders it is allowed up to 10 boxes of scallops but the catches are
reviewed as one landing or total catch which would put the total amount of seed to 200
individual scallops. As a part of the review NRD staff will count out an individual box
of the catch for the actual number of scallops in the bushel and use that number or 400,
whichever is number greater. In an effort to make the use of time most efficient for the
wardens and fisherman when checking a catch the trigger to review the entire catch is
to find greater than twenty illegal scallops with minimal effort. This means going
through the top of the boxes to see what is in the catch. In this particular catch the
warden pulled out fifty scallops before deciding to take the catch for further review.
Fifty scallops would be 25% of the required scallops for the entire catch. Upon taking a
catch for review, the fisherman is notified of where they are going and invited to view
the completed review and I am notified that they will be reviewing a catch for the
possession of illegal scallops. The wardens and additional NRD staff, if needed, go
through the catch to determine if the 5% threshold is met. Calipers are used to
precisely measure the growth ring and shell height in the case of undersized nubs. This
is to ensure that the 10mm restriction on the growth ring is met and then if the growth
ring is inside of 10mm that the shell height is great than 2.5 inches. If it is not it is an
undersized nub scallop as defined by state and local regulations. This process for a
typical landing can take 3-5 hours depending on the number of NRD staff assigned to
the analysis. I confirm the count of illegal scallops with the warden and we notify the
Massachusetts Environmental Police of the violation and see if they wish to review it
before its return to the water. To comply with Section 7.4 of the local regulations the
confiscation is then documented by written reports and a photograph. All scallops are
then returned to the water as required by this regulation. A confiscation and one day
license suspension is required by Section 7.7 for the taking of greater than 5% seed or
undersized nubs of the total catch. In this specific case the review ended after greater
than 275 illegal scallops had been confirmed which exceeds greater than 5% (200 bay
scallops) of a ten box landing. Had there been no violation the scallops would have
been returned to the fisherman at a location of their choosing.

Protection of this fishery resource is something that the Natural Resources Department
takes great pride in and takes this responsibility seriously. In the discussions with the
Board of Selectmen, SHAB, fisherman, and through the Shellfish Management Plan




TOWN OF NANTUCKET NATURAL RESOURCES DEPARTMENT
JEFF CARLSON, NATURAL RESOURCES COORDINATOR JCARLSON@NANTUCKET-MA.GOV

2 BATHING BEACH ROAD 508-228-7230
NANTUCKET, MA 02554 :

protection of seed scallops is always one of the top priorities identified. These seed
scallops and undersized nubs are what will be reproducing and helping to sustain the
natural biomass of bay scallops within Nantucket Harbor. I hope this clarifies a number
of the questions raised in regards to this specific incident.

Cc: Libby Gibson, Town Manager
Gregg Tivnan, Assistant Town Manager




On November 13, 2015 around 10:30-11:00 AM | received a call from=Jason that he was checking Pennell
and Sharon Ames catch and found some seed and would like me to come take a look I said | would be
there in ten minutes. | arrived and Jason had a pile of scallops on their tailgate | started going through
them and was finding a lot of seed and undersized nubs. The Souza’s had pulled up to the dock to haul
there boat | asked the Ames to move their vehicle up the street so we would be out of their way. As |
started to go through there boxes | decided to give a quick check to all of their boxes and asked Jason to
help check and it didn’t take long to have fifty seed or undersized nub scallops on the tailgate. Sharon
proceeded to tell me she had a boat to catch and | said if you would like | will take all of your boxes to
the office and go through them and if I don’t find five percent I will return your scallops to you so you
can catch the boat and she said | do not know why you can’t just give us a warning | said because | have
found quite a bit of scallops that aren’t legal and I’'m going to check your catch. Penal said you might as
well take my catch you’re going to find what you need. At that point | had over fifty scallops on their
tailgate and I said I’'m taking your catch and I’'m going to go through it at the office you can come down
and see what | find if you would like. Sharon then proceeded to get right in front of me and yell that she
has had a bloody nose and a brain aneurism and needed to get to New York to see a specialist and it’s
my fault she missed the boat and it was her fault they had the illegal scallops because she didn’t have
her glasses and couldn’t see what she was looking. She asked why we couldn’t just take her catch and |
explained to her that you can’t point the finger at one person you both are fishing in the same boat and
usually both catches have the same amount of illegal scallops in them. |told them | would contact
them when I’'m done to let them know what | had found. Jason and Pennell and | loaded the scallops in
my truck and | headed to the office. At the office Natural Resources, Jason and | went through their
scallops and found more than five percent of seed or undersized nub scallops (over 275 individuals in
less than five boxes) before we even made it through half of their catch | contacted the Ames and left
them a message saying they had the next day off and | needed them to come to the office to sign the
ticket and we could show them what we found. We received no response from the Ames.

JC Johnsen
Town of Nantucket
Shellfish Warden




TOWN OF NANTUCKET NATURAL RESOURCES DEPARTMENT

JEFF CARLSON, NATURAL RESOURCES COORDINATOR JCARLSON@NANTUCKET-MA.GOV
2 BATHING BEACH ROAD 508-228-7230
NANTUCKET, MA 02554

Pennell and Sharon Ames
Taking of Seed and Undersized Nubs
11/13/2015

On November 13, 2015 I was contacted by the Shellfish Warden, JC Johnsen, about a
potential seed violation for Pennell and Sharon Ames. JC then informed me shortly
thereafter that he and Jason McGrath, the seasonal shellfish warden, had determined
that the Ames’ catch required a confiscation for further review as they had over fifty
seed scallops without going through much of the catch. They confiscated the catch and
returned to the office at 2 Bathing Beach Road for review of the catch. Then using
calipers scallops were sorted into scallops legal for taking or scallops illegal for taking.
This was done in the driveway at the office. I checked on them a number of times and
additional NRD staff assisted with the counting and measuring. After they had reached
over 5% seed or undersized nubs (greater than 275 individuals, 200 required typically
for 5%) I recounted and confirmed the illegal scallops. They were then photographed
and the entire catch was then returned to the water by the wardens. After verifying the
return of the scallops we concluded the violation. JC notified them of their day off and
asked them to come down and sign their ticket.

Jeff Carlson
Town of Nantucket
Natural Resources Coordinator
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April XX, 2016

Nantucket Zoning Board of Appeals
2 Fairgrounds Road

Nantucket, MA 02554

Re: Surfside Commons 40B Comments

Applicant: Surfside Commons LLC c/o Atlantic Development
Project: Surfside Commons in Nantucket/56 rental units on 2.5 acres
Location: 106 Surfside Road, Nantucket, MA

Subsidizing Agency: Massachusetts Housing Partnership
Dear Members of the Zoning Board of Appeals:

On April XX, 2016, the Board of Selectmen reviewed the pending application by
Surfside Commons LLC for a comprehensive permit for 2.5 acres of land at 106 Surfside
Road (“Property”) to construct 56 rental units (with 14 affordable units) in 4 residential
buildings, with 122 bedrooms,100 parking spaces and a clubhouse with a pool on (the
“Project”); and the Board of Selectmen voted XX to XX to recommend to the Zoning
Board of Appeals that any grant of a comprehensive permit shall be conditioned upon the
following requirements:

1) Sewer District Issue. Since the Property is not in a municipal sewer district,
legislative action, which the ZBA has no jurisdiction to take, would be required to
include the Property, and any comprehensive permit relief should be conditioned
upon the requirement that the necessary legislative action shall be taken before
any connection is made.

The Zoning Board of Appeals should carefully review the following documents:

e St. 2008, c.396, special legislation that provides for creation and alteration of
municipal sewer district only through legislative action;

e Nantucket Code, Chapter 41-3, which established municipal sewer districts
using St. 2008, ¢.396 in 2010 (i.e., 2010 ATM approval of Article 31 on June
17, 2010);

¢ Nantucket Sewer Districts Town and Siasconset Map, as amended through
April 2015, which shows the municipal sewer districts and that the Property is
outside the municipal sewer districts; and

e Nantucket CWMP, the Town’s 20-year wastewater planning document,
which does not include the Property.



)

©)

As the Zoning Board of Appeals is well aware, in 2008, the General Court
enacted legislation (St. 2008, ¢.396) that authorized Nantucket to create municipal
sewer districts through Town Meeting legislation. In 2010, Nantucket Town
Meeting used St. 2008, ¢.396 to adopt a by-law that created municipal sewer
districts that can be altered only through Town Meeting Action. The Property is
not in a municipal sewer district.

Since the 2010 adoption of the sewer district by-law under St. 2008, ¢.396,
Nantucket has undertaken extensive sewer planning and now has a 20-year
comprehensive wastewater plan The careful and comprehensive planning
undertaken by the Town has resulted in sewer districts that are carefully aligned
with Town Overlay District properties, past 40B developments, and needs areas
that were identified in the Comprehensive Wastewater Management Plan
approved by the Town. The Property is not currently in a sewer district and there
is no plan to extend a municipal sewer district to the Property within the next 20
years.

St. 2008, ¢.396, 81 expressly provides that, once Town Meeting establishes sewer
districts, “No other sewers shall be constructed in any public roads or ways of the
town which are not within the limits of such designated sewer districts and which
are not under the control of the sewer commission.” As a result of the enactment
of St. 2008, ¢.396 (Exhibit 1) and the establishment of municipal sewer districts
by Town Meeting (Exhibit 2), the ZBA does not have jurisdiction to extend a
municipal sewer district to the Property as the ZBA cannot take the Town
Meeting action that is mandated by the General Court as required in order to
extend a municipal sewer district. Zoning Board of Appeals of Groton v. Housing
Appeals Committee, 451 Mass. 35, 41 (2008)(G.L. ¢.40B provides no authority
for the Housing Appeals Committee to override the requirement for town meeting
authorization as established by the Legislature.)

Since the Property is not located in a municipal sewer district or a needs area and
the ZBA does not have jurisdiction to take the legislative action necessary to
include the Property within a sewer district, the Project cannot connect to
municipal sewer without future legislative action. Since the Project proposes to
site 4 residential buildings, a pool, a clubhouse, 100 parking spaces and access
ways on 2.5 acres of land, the Property is not feasible without access to municipal
sewer, so any grant of a comprehensive permit should be conditioned upon the
requirement that the Applicant seek and obtain the necessary legislative action to
add the Property to a municipal sewer district.

Sewer Costs. If the Property obtains the legislative action needed to be included
in a sewer district, the Applicant should be required to pay attendant sewer
connection costs and fees.

Water Infrastructure. The Property is not served by municipal water and an on-
site well appears not to be feasible and if municipal water infrastructure is




(4)

extended to the Property to serve the Project, the Applicant should be required to
pay all attendant water connection costs and fees.

Wellhead Protection District Issues. The Property is located in the Lower
Nantucket Wellhead Protection District (DEP Zone I1) and, during the public
hearing, all of the requirements in Zoning By-law (“ZBL”) §139-12B should be
carefully examined and the Project and any waivers requested for the Project
should be specifically and carefully peer reviewed.

The Board of Selectman urges that the Zoning Board of Appeals not grant any
waiver of any requirement that is designed to protect local and municipal water
supplies.

e ZBL 8§139-12B.2(q):

Since the Project proposes impervious surfaces for 70% of the Property, the
Zoning Board of Appeals must carefully review this proposal in light of the
prohibitions and requirements set forth under ZBL 8§139-12B.2(q), which
prohibits any land use in this district, including all buildings and accessory
structures, that would result in impervious surfaces of more than 2500 s.f. or 15%
of a lot, whichever is greater, unless an a system for artificial recharge of 95% of
annual precipitation is provided that will not result in the degradation of
groundwater quality.

Specifically, under ZBL §139-12B.2(q), the Zoning Board of Appeals may and
should require the Applicant to provide evidence of groundwater protection,
including the history of treatment effectiveness of the proposed design/treatment
technology proposed and may require monitoring of on-site, pre-and post-
development ground water quality for potential pollutants.

e ZBL §139-12B.3(a):

A determination must be made as to whether the Project triggers the thresholds
would result in the requirement for a water compliance finding under ZBL §139-
12B.3. That determination should be made in consultation with the Wannacomet
Water Company. If the Project triggers the requirement for the finding, then the
finding must be made, either by the Zoning Board of Appeals under G.L. ¢.40B,
in consultation with the Wannacomet Water Company, or, if the applicant agrees,
the Applicant could go directly to the Wannacomet Water Company for the
review.

e ZBL 8§139-12B.3(c):

Since the Project proposes a new nonconforming use for the Water Protection
District, the Project should undergo the review required under ZBL §139-
12B.3(c), with the Zoning Board of Appeals acting for the Planning Board, to



()

make the finding that Project shall be constructed and managed in a way that will
eliminate threats to the aquifer through the proposed life of the use and structures
proposed. While the special permit requirement does not apply under G.L. ¢.40B,
the Zoning Board of Appeals should impose any conditions that are reasonably
necessary to protect the integrity of the aquifer..

Public Safety Issues:

A. Police Issues

All of the safety design issues raised by the Police Chief must be carefully
considered. A peer review consultant trained in Crime Prevention Through
Environmental Design should be hired to review the design of the Project to make
sure that appropriate measures to protect the safety of the future residents and area
residents. A copy of the Chief’s comments is attached hereto.

As noted by the Chief, landscaping should be carefully designed to provide
appropriate screening for the Project, which proposes great density, without
creating opportunities for acts of violence to occur. Similar, all entrances and all
internal hallways should be carefully designed to promote the safety of the future
residents.

In particular, each common element of each residential unit (i.e., floors, ceilings
and walls that are shared with an adjacent unit) should be carefully designed and
built to provide noise and vibration controls, to protect the quality of life of the
residents and prevent conflicts between and among the residents in such a dense
development.

In particular, the parking requirement under ZBL 8139-18. of one space per
bedroom should not be waived as inadequate parking can and will create public
safety issues, as noted by the Chief. We note that the Project proposes to devote a
large amount of ground area to an outdoor pool, which will reduce the available
space for parking. Modifications to the Project must be required to provide for the
required parking.

In particular, there must be on site recreational opportunities for children. The
main form of recreation is a large outdoor pool area that will be available for
recreation purposes only during a short portion of each calendar year. Only a
very small play area is proposed. As noted by the Chief, the Project needs to
provide areas where effective year-round recreation can take place. The children
at the Project will need to be able have paved areas where balls can be bounced
and grassy areas where balls can be tossed and a safe area for bike riding.
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B. Fire Issues

As noted by the Fire Chief, the Zoning Board of Appeals must make sure that all
of the requirements of the new fire code (i.e.,527 CMR 18) are fully peer
reviewed and fully satisfied. A copy of the Chief’s comments is attached hereto.

Proper access for fire safety vehicles absolutely must be provided in order to
protect both the future residents of the Project and the Town’s public safety
personnel. Failure to provide proper access to buildings will increase response
time and allow dangerous conditions to develop that otherwise would be avoided.

The following issues must be carefully peer reviewed and the Project must be
carefully conditions to address those issues:

e Public Emergency Access to the Project and the individual buildings must be
provided and confirmed through computer modeling. All of the Chief’s
concerns about access to the Projects and the individual buildings must be
fully satisfied. A copy of his comments is attached hereto.

e All Fire Code requirements shall be adhered to.

e Each parking space must be 22 feet long to avoid overhanging vehicles, as
overhanging vehicles impair and slow emergency response efforts.

e There must be appropriate storage for residents’ boats, either on site or off
site, otherwise storage must be prohibited.

e Trees that will grow to block vertical access for emergency vehicles must be
prohibited.

e Internal hydrants must be provided as recommended by the Chief. These
hydrants must be required to be in place and charged with water when the
framing of buildings begins.

Design Issues. As designed the Project is inappropriate
A. Density.

The Town is well aware that 40B’s typically exceed local zoning standards;
however, the Project is entirely out of character with the surrounding
neighborhood. The Project proposes to cover the majority of the Property with
buildings, parking areas, access areas, and a swimming pool (which will be
unusable for the majority of the year). The application cites 30% open space, the
majority of which is unusable as thin strips of ineffective buffer around the
perimeter of the property or land shadowed by the bulky buildings. These factors,
combined with the lack of buffers for the Project from adjacent residential
properties and the massive bulk and height of the buildings proposed, the Project
is completely incompatible with its setting. It’s worth noting that the proposed
scale of the Project, in a more appropriate location, could be acceptable with
further design refinements.



The Project is wholly inconsistent with the development concepts established in
the Town’s 2009 Master Plan, as adopted and in active implementation by the
Planning Board, Nantucket Planning & Economic Development Commission,
BOS and Town Meeting.

The Applicant asserts (Application p. 32) that the “living space per acre”
proposed by the Project is 28,921 s.f. per acre and that this density compares
favorably with other “sustainable compact neighborhoods on the Nantucket, as
illustrated in Exhibit F to the Application. The neighborhoods, however, that are
illustrated in Exhibit F are all located within the Town Overly District and within
the Town Sewer District, so they are connected to municipal water and sewer, and
are more closely situated to high-density residential and commercial areas,
including the downtown and mid-island.

The density for the LUG-2 zoning district in which the Property is primarily
located requires a minimum lot size of 80,000 s.f. of area, allows up to two full-
size dwellings and one accessory dwelling not exceeding 550 s.f., and a maximum
ground cover ratio of 4% is permitted. Assuming full build-out of the Property
under existing regulations, there would be three (3) dwelling units totaling 4,341
s.f. of ground cover, and containing approximately 10,853 s.f. of living space
(4,341 x 2.5) equal to 1,736 s.f. of “living space per acre.” The Project proposes
56 dwelling units totaling 24,676 (22.7%) s.f. of ground cover, and containing
approximately 72,303 s.f. of living space, equal to 28,921 s.f. of “living space per
acre”. The Project includes 53 more dwelling units, 5.68 times as much ground
cover, 6.66 times as much living space, and 16.66 times as much “living space
per acre” as would be allowed under existing LUG-2 regulations.

Furthermore, only 100 parking spaces are proposed for 122 bedrooms, which is
insufficient; and 122 are required and needed. The Project proposes a large area
of the Property to be devoted to an outdoor pool area that would provide no
benefit during most of the year to the residents. The Project needs to be
redesigned to provide more parking and increase reasonable, year-round
recreational, on-site opportunities and the density should be reduced.

B. Height.

The height of the buildings proposed for the Project is wholly inappropriate for a
rural Nantucket setting.

The Zoning Bylaw provides that no building (with limited exceptions in very
specific and limited sections of Nantucket that are reserved for dense
development) shall exceed 30 feet.

The Project proposes 4 residential buildings with a height of 44 feet and a fourth
building with a height of 55 feet. This is totally out of character for Nantucket,
generally, and should not be allowed. With the exception of utilitarian structures



such as municipal or airport or other institutional buildings, fuel tanks, radio
towers, and lighthouses, the only examples of commercial or residential buildings
that are similar in scale are located within the downtown and mid-island
commercial areas.

C. Aesthetics.

The Project design is historically and contextually inappropriate and inconsistent
with the well established guidelines of the Historic District Commission entitled
“Building with Nantucket in Mind”.

The Project design resembles a dated, oversized resort that would typically be
located in a highway oriented commercial strip on the mainland, accented with an
oddly located pool at the center. In fact, it is exactly the type of development that
the Country Overlay District specifically seeks to discourage and is contrary to
the vision articulated throughout the Master Plan. The Project maximizes the use
of three story balconies, a design feature which is unprecedented on Nantucket;
and, furthermore, the balconies are located in such a way that they loom over
adjacent residential properties and the Boy Scout Camp. There is no historic
precedent for such a grouping of large scale buildings at an inland location.

In addition, two buildings would be within 10.6 feet of the front yard lot line and
this is inappropriate in a location where the required front yard setback is 35 feet.
The minimum side yard setback required is 15 feet; however, the proposed
setback is as close as 5 feet and the dumpster appears to be located less than five
feet from the lot line and in many places the setback from paved areas is less than
five feet.

D. Town and Country Overlay District and 2009 Master Plan.
The Project is wholly inconsistent with the Town’s Zoning and 2009 Master Plan.

Nantucket’s 2009 Master Plan was adopted by the Planning Board pursuant to
MGL Chapter 41 section 81D. It was accepted by the Nantucket Planning &
Economic Development Commission, Board of Selectmen and Town Meeting
(Article 26). The Master Plan was intended to be a 10 year document and it is
actively referenced in over 100 zoning articles presented to Town Meeting over
the past 6 years. There has been an effort to coordinate utilities with the zoning
districts and to focus development around commercial nodes identified in Figure
15 of the 2009 Master Plan (page 46).

The Town and Country Overlay District concept was adopted by Town Meeting
in 2001. In 2006 it was the subject of a survey distributed with the Annual Town
Census. A total of 86% of respondents supported the creation of standards
consistent with the Town and Country concepts. A non-binding 2006 ballot
question was supported by 72% of the voters to “work to adopt additional
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standards consistent with the Town and Country concept”. In 2009, as part of the
Master Plan, zoning was re-structured for consistency with these organizational
principles which affect the long-term physical development of the island.

The Country Overlay District, under Section 139-12F of the Zoning Bylaw, has
the following purpose:

“The purpose of the Country Overlay District is to discourage development and to
preserve areas characterized by traditional and historic rural land use patterns; to
discourage the spread of disperse development patterns that promote automobile
dependency, and are costly to maintain. The purpose of the Country Overlay
District shall be considered by the Planning Board or Zoning Board of Appeals
when determining the character and extent of site and infrastructure
improvements to be required in a decision on an application for site plan
approval...”

Conversely, the purpose of the Town Overlay District is to limit the spatial extent
of growth by encouraging development where existing infrastructure exists or can
be extended without undue expense and to create affordable housing opportunities
through infill development, and to create development patterns that are conducive
to alternatives to the automobile.

The Project location is wholly out of character for Nantucket, generally, and the
Zoning Board of Appeals needs to work with the Applicant to have the Project
redesigned and reduced.

Other Important Issues.

The Applicant must be required to analysis of pre and post-construction
conditions and pre and post-construction drainage calculations and that a qualified
professional engineer provides a report that compares and analyzes the pre and
post construction conditions for the Property and all adjoining land and all
relevant watershed areas.

The Applicant must be required to provide full stormwater drainage calculations
(pre and post construction) to the ZBA and they shall be subjected to peer review
at the Applicant’s expense.

If the Applicant proposes to use pervious pavement for walkways and parking
areas, then that, of course, could mitigate stormwater runoff concerns; however, if
that approach is contemplated, there must be a proper operation and maintenance
plan that provides for maintaining the pervious pavement, which would be a
significant annual expense.

The Applicant must be required to provide drainage information for peer review
that shall:



a) be supported by adequate testing of the Property’s soils, both as to percolation and
permeability rates, and the location of seasonal high ground water levels;

b) be required to undergo peer review by a drainage consultant hired by the Town at
the Applicant’s expense;

c) be confirmed through peer review, before any approval can take place, to result in
no net increase in the volume and rate of stormwater runoff from the Property,
based upon drainage calculations that compare pre-construction and post-
construction conditions;

d) be confirmed, in particular, through peer review, to not result in any increase in
the rate or volume of stormwater runoff from the Property or any change in the
runoff from existing adjoining properties, when pre-construction and post-
construction conditions are compared;

e) include water control runoff from roofs of the dwellings and any accessory
structures that are separate from and not combined with stormwater runoff from
paved areas and not be introduced into any stormwater drainage basin;

f) include operation and maintenance and replacement requirements for the access
ways and stormwater drainage infrastructure; and

The Project must be required to include a sidewalk (at the Applicant’s expense) to
allow the future residents to reach the nearest bus stop to allow safe access for
residents.

The dumpster must be located so as to not disturb any adjacent residential property.

The Applicant must be required to provide a detailed trash removal and recycling
plan that identifies the frequency of trash pickup, the dumpster locations, all trash
policies and enforcement procedures.

The Applicant must be required to obtain and provide a report that provides an
estimate of the anticipated school aged children in the Project, so that the Town can
plan ahead to serve the children.

The Project must be conditioned so as to eliminate all balconies, which are entirely
inappropriate.

If a connection to the water system is allowed, the Applicant must be required to
perform all water capacity tests to verify and demonstrate that the Project will not
adversely impact the public infrastructure or reduce the water pressure available to
existing water users.



The Project should be designed and built so as to maximize energy efficiency in terms
of building materials and heating and other infrastructure. That would reduce the cost
to the residents and should not greatly increase the Applicant’s costs to undertake the
Project.

The Project must include internal and off-site sidewalk improvements so as to
facilitate pedestrian access to nearby neighborhoods and public transportation
facilities. Sidewalks should be constructed of brick, concrete or asphalt (or a
combination thereof) and meet AASHTO standards where appropriate.

The Project must have adequate snow storage areas and a snow removal policy that
provides for removal in the event of large or repetitive snow events.

We understand the Project will have sprinklers.

The Applicant must perform a traffic infrastructure study, which includes

sight distance assessments, to evaluate any improvements that would be required to
serve the traffic the Project proposes. This study, given the number of residents
proposed to reside in the proposed development, must include an assessment of
access to nearby commercial, community, and public transportation facilities. The
Traffic Study must take the high tourist seasons into account and include the conflicts
that arise from the high number of vehicles, pedestrians and bikers that compete for
use of Nantucket’s ways and the impact of proposed access points on existing
residents and commercial property owners. The Applicant must be required to pay
for traffic peer review.

The Applicant must provide a lighting plan, to provide safe lighting for residents, but
without light intrusion onto adjacent properties.

The Board of Selectmen thanks the Zoning Board of Appeals for its hard work on this
important matter..

CC:

Very truly yours,

Robert R. De Costa, Chairman

Matt Fee, Vice Chairman

Rick Atherton

Tobias Glidden

Dawn E. Hill-Holdgate
Police Chief
Fire Chief
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Director of Planning and Land Use Services
Town Counsel
Surfside Commons, LLC c/o Atlantic Development
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From: Libby Gibson

To: Erika Mooney

Subject: FW: 106 Surfside BOH Comments
Date: Friday, March 25, 2016 8:16:08 AM
Attachments: 20160325074312326.pdf

Pls put in 4/6 agenda file

C. Elizabeth Gibson
Town Manager
Town of Nantucket
(508) 228-7255

From: Roberto Santamaria

Sent: Friday, March 25, 2016 7:44 AM
To: Eleanor Antonietti

Cc: Libby Gibson

Subject: 106 Surfside BOH Comments

Good Morning,

At yesterday's Board of Health meeting. The Board voted by unanimous consent to present the attached letter as
their comments for the 40B project proposed at 106 surfside road.

Let me know if you have any questions.

Best Regards,
Roberto

Roberto J. Santamaria
Director of Health

Nantucket Health Department
508-228-7200
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mailto:EMooney@nantucket-ma.gov

NANTUCKET HEALTH DEPARTMENT
3 EAST CHESTNUT STREET

NANTUCKET, MASSACHUSETTS 02554
Telephone 508.228.7200
Tele fax 508.325.6117

Date: March 17, 2016
To: Eleanor Antonietti, Zoning Administrator, L.and Use Specialist
From: Malcolm MacNab MD, PhD, Nantucket Board of Health

Re: Comments for Surfside Commons 40B, 106 Surfside

The Nantucket Board of Health has reviewed the request of January 21, 2016 by the
Zoning Board of Appeals for comments on a proposed 40B development located at 106
Surfside Road in Nantucket, MA referred to hereafter as “Surfside Commons”.

The Nantucket Board of Health does not have oversight over the construction of Surfside
Commons as long as all applicable rules and regulations of the Board of Health
pertaining to this development are followed. Furthermore, the Nantucket Health
Department will be available for all permitting and technical commentary required with
the necessary permitting of this development.

If you have any further need for comment, please feel free to contact the Board.

Slncerely,

oAl

M colin MacNab MD, PhD









WANNACOMET WATER COMPANY

Nantucket Water Commission 1 Milestone Road
Nelson K Eldndge Nantucket, MA 02554

Allen Reinhard

Noreen Slavitz Telep one (508) 228-0022

Memorandum Facsimile (508) 325-5344
www wannacomet.org

Robert L. Gardner
General Manager

To: Eleanor Antoniett1, Zoning Administrator Via E-mail
From: Bob Gardner, General Managw

RE Proposed Surfside Commons 40B, 106 Surfside Road
Date: March 30, 2016

Eleanor, Thank you for providing the relevant materials for the above referenced project and
arranging for the site visit yesterday. After reviewing the materials submitted by the Applicant
Wannacomet Water Co. offers the following comments to the Zoning Board of Appeals

1 Water Service: As the Applicant has stated, to provide water service to the site the
water main will have to be extended from the intersection of Surfside and Fairgrounds
Road. Wannacomet will require that the design of this water extension as well as the
design of the water supply system within the project be submitted to WWCo for
approval. However, at a minimum the new water main to be installed on Surfside Road
shall be sized at 12” with fire hydrants every 500 feet. Although, the Fire Chief should
be consulted on the number and location of hydrants particularly within the site. The new
water main must be extended to the southerly property line and a valve left to facilitate
any future extension without interrupting water service to the existing customers. All
materials must be approved by Wannacomet Water Company before installation.

2. Metering: Wannacomet has looked at several different metering scenarios for this
project as well as other similar projects and we have decided on the following metering
scheme. We will require that each building have a single master meter owned and
maintained by WWCo. We re requesting that the developer provide a suitable location
within each building to house the meter. That will be the meter from which the monthly
billing will is arrived at. The responsible party for the bill shall be either the developer or
a homeowner’s association. Should the developer wish to install sub-meters to determine
the water use by individual unit we have no objection to that. However, those meters will
not be owner or maintained by WWCo.

3. Wellhead Protection District: This project is within the Wellhead Protection District as
defined in §139-12 of the Town of Nantucket Zoning By-laws. Therefore, upon request,
and only upon request, from the ZBA the WWCo will be required to issue or deny a
Certificate of Water Quality Compliance ( CWQC). I have reviewed the drainage
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calculations provided by the Developer and concur with their findings. However, prior to
the issuance of a CWQC we will need to review the stormwater collection, treatment and
recharge structures. [ also, reviewed the inspection and maintenance plan for the
stormwater system and find it to be acceptable and commend the applicant on including it
with his submittal.

4. Fees and Waiver Requests: The Nantucket Water Commission has reviewed the
requested waiver to local regulations as outlined in the submittal to the ZBA. The
Applicant has requested the following two waivers from the Water Commission.

a. Relief from Zoning By-law §139-12: This Zoning By-law established
the Wellhead Protection District and requires the Nantucket Water
Commission acting through the Wannacomet Water Company to issue a
Certificate of Water Quality Compliance when so requested by a
permitting agency when the application triggers the threshold
requirements outlined in the By-law. Therefore, the Water Commission
cannot waive the requirements that trigger the need for a CWQC.
However, The Wellhead Protection District Zoning By-law is one of the
most significant tools for protecting the aquifer and should the ZBA waive
that requirement the Water Commission will certainly exercise whatever
options are available to the Commission to contest such a waiver.

b. Waiver of the Water Connection Fees: The connedction fee to the
existing system is $5,000 and will not be waived by the Water
Commission. The current connection fee for a 1 meter installed inside
the living unit is $1,600.00. Thus, the connection fee for the 56 living
units and the single connection for the Clubhouse would units would be
$91,200.00 plus the $5,000 for connecting to the existing system for a
total fee of $96,200. However, under the meter scenario that we described
in Number 2 above the connection fee would still be $5,000 for
connecting to the existing system but the connection fees for the living
units and clubhouse would be $7,600 per building (5) for a total
connection fee of $38,000. Thus the total connection fees for the living
unit buildings and the clubhouse would be $43,000.

The bottom line is that the Water Commission is not going to waive any of the current
fees regardless of the methodology used to compute the fees. All fees must be paid
before the connection is made to the existing system.

Thank you for the opportunity to submit these comments and the Water Commission and
Wannacomet Water Company will be present at the hearings.
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