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            TOWN OF NANTUCKET 
BOARD OF APPEALS 
NANTUCKET, MA 02554 

 
Agenda  

(Subject to Change) 
 

Thursday, June 9, 2016 
1:00 PM   

4 Fairgrounds Road 
Public Safety Facility – 1st Floor Community Room 

 
 

 CALL TO ORDER:  
 

 APPROVAL OF THE AGENDA: 
 

 APPROVAL OF THE MINUTES: 
 May 11, 2016 

 

 OLD BUSINESS:   
 

 04-16 Donald J. Mackinnon, Trustee of Nantucket 106 Surfside Realty Trust  –  a/k/a SURFSIDE     
                   COMMONS 40B   106 Surfside Road        Mackinnon / Schwartz 
Extended Close of Public Hearing deadline September 30, 2016  (180 days from Initial Public 

Hearing with Extension) 
Decision Action deadline November 10, 2016        (40 days from close of Public Hearing)  
The Applicant is seeking a Comprehensive Permit in accordance with M.G.L. Chapter 40B,  as approved by 
Massachusetts Housing Partnership, in order to allow a multi-family project consisting of 56 rental 
apartments with fourteen (14)  to be designated as affordable units. The apartments will be arranged in two 
2 ½ story buildings with thirteen units each and two 3 ½ story buildings with fifteen (15) units each. There 
will be a total of two 1-bedroom units, forty two 2-bedroom units, and twelve 3-bedroom units. The project 
will also include a clubhouse and pool. If approved, the property will be permanently deed-restricted  for the 
purpose of providing affordable year-round housing. The file with a copy of the complete and updated  list 
of requested waivers is available at the Zoning Board of Appeals office at 2 Fairgrounds Road between the 
hours of 7:30 A.M. and 4:30 P.M., Monday through Friday or via link to posting of all document related to 
this project found on Town of Nantucket website below: 

http://www.nantucket-ma.gov/708/Atlantic-Development---106-Surfside-Road 
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The Locus, situated at 106 Surfside Road, is shown on Assessor’s Map 67 as Parcel 80. Locus is also shown 
as Block 22 on Plan File 3-D and as Parcels 7 -11 (inclusive) on Plan No. 2014-52. Evidence of owner’s title 
is recorded in Book 1410, Page 205 and Book 1488 Page 213, both on file at  the Nantucket County 
Registry of Deeds.  The site is zoned Limited Use General 2 (LUG-2) and Limited Use General 3 (LUG-3).  

 
 10-16 MHD Partners Real Estate, LLC   4 Goose Cove Lane Brescher/Osgood 

WITHDRAWL WITHOUT PREJUDICE 
   

 15-16 Madaket Wheelhouse, LLC   13 Massachusetts Avenue Cohen 
Action deadline August 9, 2016 
Applicant is seeking relief by Special Permit and Variance pursuant to Zoning By-law Sections 139-33.A and 
139-32 in order to alter the pre-existing nonconforming dwelling and garage. Applicant proposes to build 
two dimensionally compliant additions to the dwelling and to enclose an outdoor shower to be sited .5 feet 
from the westerly lot line, increasing that pre-existing nonconforming side yard setback encroachment.  
Applicant also proposes changes to the garage consisting of moving, expanding, and converting it into a 
secondary dwelling. The Locus is situated at 13 Massachusetts Avenue, is shown on Assessor’s Map 60 as 
Parcel 75, and as Lots 12-15, Block 29 upon Land Court Plan 2408-Y and unregistered land lying north of 
said Lots. Evidence of owner’s title is registered on Certificate of Title No. 25696 at the Nantucket County 
District of the Land Court and in Book 1494, Page 39 on file at  the Registry of Deeds.  The site is zoned 
Village Residential (VR). 
 

 16-16 Todd W. Winship & Elizabeth W. Winship and Bess W. Clarke, Tr., Sixteen Monohansett Road 
Trust       16 Monohansett Road  Brescher 
Action deadline August 9, 2016  CONTINUED TO JULY 14, 2016 
Applicant is seeking relief by Variance pursuant to Zoning By-law Section 139-32 for a waiver of the ground 
cover ratio provisions in Section 139-16. Specifically, applicant seeks  to validate enclosure of pool cabana 
breezeway which resulted in total ground cover ratio of 4.2% where 4% is maximum allowed.  The Locus is 
situated at 16 Monohansett Road, is shown on Assessor’s Map 79 as Parcel 143, and as Lot 29 upon Plan 
File 11-A. Evidence of owner’s title is in Book 1503, Page 322 on file at  the Nantucket County Registry of 
Deeds. The site is zoned Limited Use General 2 (LUG-2). 

 
   
 NEW BUSINESS:  
 

 18-16 Janet Hanson     3 Pond Road   Shalley 
Action deadline September 7, 2016 
Applicant is seeking modification of prior Variance relief in order to remove the condition that the second 
dwelling be restricted to year-round occupancy.  Prior relief validated the siting of the garage structure 
within the front yard setback and the conversion of a portion of the garage into a second dwelling. No 
change in footprint is proposed. The Locus is situated at 3 Pond Road, is shown on Assessor’s Map 56 as 
Parcel 151.1, and as Lot 132 upon Land Court Plan 14830-7. Evidence of owner’s title is registered on 
Certificate of Title No. 23280 at the Nantucket County District of the Land Court.  The site is zoned 
Residential 20 (R-20). 
 

 19-16 John Udelson     12 Pond View Drive  Brescher 
Action deadline September 7, 2016 
Applicant is seeking relief by Variance pursuant to Zoning By-law Section 139-32 for a waiver of the ground 
cover ratio provisions in Section 139-16. Specifically, applicant seeks  to validate the various structures upon 
the premises already granted Certificates of Occupancy but shown on most recent As-Built survey to have a 
total ground cover ratio of 4.1% where 4% is maximum allowed.  The Locus is situated at 12 Pond View 
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Drive, is shown on Assessor’s Map 81 as Parcel 9, and as Lot 10 upon Land Court Plan 36550-C. Evidence 
of owner’s title is registered on Certificate of Title No. 25177 at the Nantucket County District of the Land 
Court. The site is zoned Limited Use General 2 (LUG-2). 
 

 20-16 Gerald T. Vento & Margaret Vento, Tr. of Ninety-One Low Beach Road Nominee Trust 
Action deadline September 7, 2016    3 Pond Road   Cohen 
Applicant is requesting Special Permit relief pursuant Zoning Bylaw Section 139-16.C(2) to validate 
unintentional side and rear yard setback intrusions. The siting of a tennis court, installed in 2012, was 
reasonably based on a licensed survey.  The court is sited as close as 15.4 feet from the side yard lot line and 
18 feet from the rear yard lot line, where a  twenty (20) foot setback is required. In the alternative, and to the 
extent necessary, Applicant requests relief by Variance pursuant to Section 139-32 to allow said setback 
intrusions. The Locus is situated at 91 Low Beach Road, is shown on Assessor’s Map 75 as Parcel 31, and as 
Lot 912 upon Land Court Plan 5004-65. Evidence of owner’s title is registered on Certificate of Title No. 
24350 at the Nantucket County District of the Land Court. The site is zoned Limited Use General 3 (LUG-
3). 
 

 21-16 William Pietragallo, II, Tr. of The 2013 Freedom Trust           Beaudette 
Action deadline September 7, 2016    9 Fulling Mill Road 
Applicant is requesting a finding that a proposed generator enclosure is substantially below grade and, 
therefore, does not contribute towards ground cover. In the alternative, applicant requests either Special 
Permit relief pursuant to Zoning Bylaw Section 139-33.A(2) or Variance relief pursuant to Section 139-32 
for a waiver of the ground cover ratio provisions in Section 139-16. The Locus is situated at 9 Fulling Mill 
Road, is shown on Assessor’s Map 27 as Parcel 25, and as Lot 3 upon Land Court Plan 14311-K. Evidence 
of owner’s title is registered on Certificate of Title No. 24827 at the Nantucket County District of the Land 
Court.  The site is zoned Limited Use General 3 (LUG-3). 

 
 OTHER BUSINESS: 

▪ 66-00         Abrem Quary (40B)   
Discussion of draft Monitoring Services Agreement between Nantucket Zoning Board of Appeals and 
Nantucket Housing Authority and NHA Properties d/b/a Housing Nantucket. 

 
 ADJOURNMENT. 
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FILE NO. 66-00 
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From: Anne Kuszpa
To: Leslie Snell; Andrew Vorce; Renee Ceely
Cc: Eleanor Antonietti
Subject: Abrem Quary Monitoring Agent
Date: Tuesday, February 09, 2016 2:19:16 PM
Attachments: AbremQuary_Regulatory_Agreement.pdf

Dear Leslie, Andrew, Eleanor and Renee,

The issue of monitoring at Abrem Quary has come up again.  I'm sure you
 heard there was a fire at one of the 40B units at 4 Kinikinnik Way.  One of
 the abutters came to our office inquiring who was monitoring the project. 
 They suspected the owner of 4 Kinikinnik was renting out the basement,
 which is a violation of the Comprehensive Permit and Deed Rider.  The
 Abrem Quary Homeowners Association had contacted me several times
 previously asking for advice on how to enforce the restrictions of the deed
 rider.  

The problem is the monitoring agent for this project is undefined.  The
 Regulatory Agreement was recorded with a partially executed monitoring
 agreement, see attached.  The documents say CHAPA, but there are no
 signatures on their behalf.  I have spoken with CHAPA and they are
 definitely not the monitoring agent for this project.

Housing Nantucket is willing to monitor Abrem Quary, and we have
 performed some of the duties already.  However, I am unable to find any
 documentation authorizing us to play this role.  I'd like to officially get an
 agreement in place but am unsure of who the counter parties would be.  I
 believe they would be:

1. the Municipality (the ZBA?  the Selectmen?)
2. Housing Nantucket as Monitoring Agent
3. the Nantucket Housing Authority (as Secondary Monitoring Agent)

Recorded on Bk: 01064 Pg:129, the Monitoring Agreement's Section
 6. Successor Monitoring Agent,  says "the Municipality shall have the right
 to appoint a successor to serve as Monitoring Agent for the remaining
 term of this agreement."  What Municipal entity is this?  The ZBA, since
 they signed the Regulatory Agreement?  

Once we determine the counter parties, I have a draft monitoring
 agreement we can submit to the appropriate board for review.  

How do the members of this group suggest we move forward?  Please give
 me a call if you'd like to discuss.

Thank you,
Anne
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~~~~~~~~~~~~~~~~~~~
Anne Kuszpa, Executive Director
Housing Nantucket 
75 Old South Road
PO Box 3149
Nantucket, MA  02554
Direct Line:  774-333-3927
Main Line:  508-228-4422

www.HousingNantucket.org
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From: Lee S. Smith
To: Eleanor Antonietti
Subject: Abrem Quarry Monitoring Agent Opinion Letter
Date: Tuesday, April 12, 2016 2:36:07 PM
Attachments: abrem quarry ltr_001.pdf

Dear Eleanor,
 
Attached please find a copy of my opinion letter regarding the Abrem Quarry monitoring agent.
 The hard copy will follow via regular mail.  Please let me know if you have any questions or if you
 would like assistance with an agreement for services with the monitoring agent. 
 
Note that the form of monitoring services agreement attached to the Regulatory Agreement calls
 for no payments for services to come from the town.  If this provision changes in your agreement,
 it may implicate requirements under G.L. c. 30B.  for procuring services.   
 
-Lee
 
 
Lee S. Smith, Esq.
Kopelman and Paige, P.C.
101 Arch Street, 12th Floor 
Boston, MA  02110
O: (617) 654 1809
F: (617) 654 1735
lsmith@k-plaw.com
www.k-plaw.com
 
 
This message and the documents attached to it, if any, are intended only for the use of the addressee and may contain
 information that is PRIVILEGED and CONFIDENTIAL and/or may contain ATTORNEY WORK PRODUCT. If you are not the
 intended recipient, you are hereby notified that any dissemination of this communication is strictly prohibited. If you have
 received this communication in error, please delete all electronic copies of this message and attachments thereto, if any,
 and destroy any hard copies you may have created and notify me immediately.
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From: Anne Kuszpa
To: Eleanor Antonietti
Subject: Re: FW: Abrem Quarry Monitoring Agent Opinion Letter
Date: Wednesday, April 13, 2016 4:04:29 PM
Attachments: image001.png

Abrem_Supplementary Monitoring Agreement2016.docx

Thanks, Eleanor.  This is very helpful.  

I've prepared the attached Monitoring Services Agreement based on
 Exhibit B of the Abrem Quary Regulatory Agreement and Housing
 Nantucket's monitoring agreement for Sachem's Path. 

One request- we would like the Zoning Officer’s assistance in enforcing the
 conditions of the Comprehensive Permit.  For example, if affordable unit
 owners continue to violate Comprehensive Permit conditions after
 warnings from Housing Nantucket, we would notify the Zoning Officer. 
 The Zoning Officer would sent a letter from the Town stating the unit
 owner was not compliant with the conditions of the Comprehensive
 Permit.  If the owner continued to be non-compliant, then Housing
 Nantucket would proceed with the legal process as outlined in section 3. 
 The reason behind this extra step is to convey the issue has escalated in
 importance before we actually engage legal help and start incurring
 costs. 

I am not sure how to put this in legalese, so if you are amenable to this
 condition, will you please have Town Counsel add it?  

Thank you,

Anne

~~~~~~~~~~~~~~~~~~~
Anne Kuszpa, Executive Director
Housing Nantucket 
75 Old South Road
PO Box 3149
Nantucket, MA  02554
Direct Line:  774-333-3927
Main Line:  508-228-4422

www.HousingNantucket.org

On Tue, Apr 12, 2016 at 3:12 PM, Eleanor Antonietti <eantonietti@nantucket-ma.gov> wrote:
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MONITORING SERVICES AGREEMENT

	This Monitoring Services Agreement (this "Agreement") is made this ___ day of _________, 2016, by and between the ZONING BOARD OF APPEALS for the Town of Nantucket, (“ZBA"), and NHA Properties Inc., dba Housing Nantucket, having an address at 75 Old South Road, Nantucket, MA  02554 (the “Monitoring Agent”).

RECITALS

WHEREAS, a housing development known as "Abrem Quary" (“the Project”) has been constructed in the Town of Nantucket (the "Municipality"), and

WHEREAS, the Project is subject to a comprehensive permit (the "Comprehensive Permit") from the ZBA under Chapter 40B of the Massachusetts General Laws, which permit is recorded at the Nantucket County Registry of Deeds/Registry District of the Land Court (the "Registry") in Book 01057 at Page 266; and

WHEREAS, the Comprehensive Permit has specified that seven (7) units, or 25% of the total units in the Project will be affordable units (the "Affordable Units") which will be subject to a Regulatory Agreement to restrict the sale of the Affordable Units to eligible affordable home owners who have household incomes no greater than 80% of the annual median income for Nantucket as defined by HUD, and that they will be paying no more than 30% of their annual income for their interest and principal mortgage payments, real estate taxes, insurance and homeowners' association fees; and 

WHEREAS, pursuant to the terms of the Comprehensive Permit and a Regulatory Agreement of even date, recorded at said Registry in Book 01057, Page 266, the Affordable Units will be sold to households earning no more than eighty percent (80%) of the median income, by household size, for the Nantucket County (the "Base Income") as published from time to time by the Department of Housing and Community Development of the Commonwealth of Massachusetts or successor agency ("DHCD"); and

WHEREAS, the Affordable Units are subject to deed riders governing resale (the "Affordability Requirement") in perpetuity, or to the extent permissible by law, but in no event for a period less than 99 years; and

	

	NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto, intending to be legally bound, hereby agree as follows:



	1.	Monitoring Services.  Monitoring Agent shall monitor the compliance of the Project with the Affordability Requirements of the Comprehensive Permit, as more fully described herein.



(a)  Affordability Requirement.  



(i) Resales. The Monitoring Agent agrees to monitor resales of Affordable Units (including review of income and asset certifications, deeds, deed riders in the manner described above for initial sales) for compliance with the terms of the Affordable Housing Restriction, and issuance of certifications, as appropriate, in connection with approval of resales. The Monitoring Agent shall also locate and select, or provide assistance to the Municipality in locating and selecting, Eligible Purchasers, including without limitation, ensuring compliance with the approved Marketing Plan and lottery process.



Nothing in this Section 1 shall limit or otherwise restrict the rights of the Monitoring Agent and the Municipality to exercise their respective options to purchase the home(s) for Buyers earning below 80% AMI upon re-sale as provided in the Affordable Housing Restriction.



On resale of an Affordable Unit, at the request of the purchaser, the Monitoring Agent through their designee shall, if necessary under the terms of the Affordable Housing Restriction, issue a Resale Price Certificate recalculating the Resale Price Multiplier in accordance with the terms of the Affordable Housing Restriction, and the purchaser may record the new Resale Price Certificate immediately after the recording of the deed to such Affordable Unit.  The Resale Price Multiplier set forth in the most recently recorded Resale Price Certificate shall apply to each subsequent resale of the Affordable Unit.  With respect to all resales, the Monitoring Agent may designate an appropriate third party (with the ZBA’s approval) to carry out the responsibilities of the Monitoring Agent.  



	(b) Supplemental Monitoring Services.  The Monitoring Agent shall provide reasonable supplemental monitoring on its own initiative in order to ensure to the extent practicable the compliance by the owners of the Affordable Units with the requirements of the Affordable Housing Restriction, including without limitation the owner-occupancy requirement and the Resale Restrictions (including recalculating the Resale Price Multiplier, if necessary).  The services hereunder shall also include considerations of requests for refinancing, approval of capital improvements, further encumbrances and leasing an Affordable Unit. The services hereunder shall not include any construction monitoring.  The services hereunder shall include follow-up discussions with the owners of the Affordable Units, if appropriate, after an event of noncompliance.  The Monitoring Agent shall be entitled to a reasonable fee for supplemental monitoring services.



	2.	Monitoring Services Fee.  As provided in the Affordable Housing Restriction for each Affordable Unit, the Monitoring Agent shall be entitled to a fee of up to two and a half percent (hereinafter, the “Re-sale Fee”) of the Maximum Re-sale Price, to be paid by the seller of the Affordable Unit at each closing as a condition precedent to closing, for the services with respect to monitoring each subsequent sales transaction for compliance with the Resale Restrictions and the other terms of the Affordable Housing Restriction.  Such fee shall be payable for all transfers of Affordable Units, including those to an Eligible Purchaser or any other purchaser.  If the Monitoring Agent’s fee is not paid at the time of closing, the Monitoring Agent shall be entitled to payment from the purchaser of the Affordable Unit and to bring an action and seek an attachment of the interest of the purchaser in the Affordable Unit.  The ZBA shall have no responsibility for payment of any fee to Monitoring Agent hereunder. 



3. 	Enforcement Services.  In the event of a violation of the provisions of a Affordable Housing Restriction, the Monitoring Agent shall have the right to take appropriate enforcement action against the unit owner or the unit owner’s successors in title, including, without limitation, legal action to compel the unit owner to comply with the requirements of the relevant Affordable Housing Restriction.  The form of Affordable Housing Restriction shall provide for payment by the unit owner of fees and expenses (including legal fees) of the Monitoring Agent in the event enforcement action is taken against the unit owner thereunder and shall grant to the Monitoring Agent a lien on the unit, junior to the lien of any institutional holder of a first mortgage on the unit to secure payment of such fees and expenses.  The Monitoring Agent shall be entitled to seek recovery of its fees and expenses incurred in enforcing a Affordable Housing Restriction against the unit owner and to assert a lien on the relevant unit to secure payment by the unit owner of such fees and expenses.



[bookmark: _GoBack]	The Monitoring Agent shall not be entitled to seek any compensation or reimbursement from the ZBA in connection with the enforcement services under this Section, it being understood that the Monitoring Agent shall look solely to the reimbursement rights described above for payment of the Monitoring Agent’s costs and expenses.  



	4.	Term.  The monitoring services are to be provided for so long as there is any Affordable Unit subject to an Affordable Housing Restriction.  The term of this Agreement shall end on the date six (6) months after the later to occur of the latest expiration date of the term of the Affordable Housing Restriction attached to any of the Affordable Units.



	5.	Responsibility of Monitoring Agent.  The Monitoring Agent shall not be held liable for any action taken or omitted under this Agreement so long as it shall have acted in good faith and without gross negligence.



	6.	Successor Monitoring Agent/Further Delegation/Conflict of Interest.  (a) This Agreement is terminable at will by the Monitoring Agent or the ZBA with sixty (60) days notice to the other parties. In addition, this Agreement is terminable immediately by the ZBA should the Monitoring Agent be dissolved or become incapable of fulfilling its obligations during the term of this Agreement. In the event of termination of this Agreement, the ZBA shall promptly appoint a successor monitoring agent to serve as Monitoring Agent for the remaining term of this Agreement. 



(b) The Monitoring Agent shall not delegate all or any portion of its obligations hereunder without the prior approval of the ZBA. If the Monitoring Agent performs any functions such as running a lottery, which would be subject to oversight by the Monitoring Agent, the Monitoring Agent must delegate oversight of such functions to the ZBA or an entity approved by the ZBA.



7.	Indemnity.  The ZBA agrees to indemnify and hold harmless the Monitoring Agent against all damages, costs and liabilities, including reasonable attorney’s fees, asserted against the Monitoring Agent by reason of its relationship with the Project under this Agreement and not involving the Monitoring Agent acting in bad faith and with gross negligence.  



	8.	Applicable Law.  This Agreement, and the application or interpretation hereof, shall be governed by the laws of The Commonwealth of Massachusetts.



9.	Binding Agreement.  This Agreement shall be binding on the parties hereto, their heirs, executors, personal representatives, successors and assigns.



	10.	Headings.  All paragraph headings in this Agreement are for the convenience of reference only and are not intended to qualify the meaning of the paragraph.



	11.	Entire Agreement. This Agreement supersedes all prior agreements between the parties with respect to the Project, whether oral or written, including without limitation, all correspondence between the parties and between counsels for their respective parties. This Agreement constitutes the sole and entire agreement between the parties hereto with respect to the subject transaction, and the rights, duties, and obligations of the parties with respect thereto.  In executing this Agreement, the Monitoring Agent acknowledges that the Monitoring Agent is not relying on any statement, representation, warranty, covenant or agreement of any kind made by the ZBA or any employee or agent of any of the foregoing, except for the agreements set forth herein.



	13.	Definitions.  Any capitalized term used and not defined herein shall have the same meaning as set forth in the Regulatory Agreement or the Affordable Housing Restriction.





[signature page follows]









	





















IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed as of the date first written above.





____________________ as designated representative of the Nantucket Housing Authority; 





By:							







NHA Properties, Inc d/b/a Housing Nantucket

NHA PROPERTIES INC







By:							

			      Name:
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MONITORING SERVICES AGREEMENT 

 This Monitoring Services Agreement (this "Agreement") is made this ___ day of 
_________, 2016, by and between the ZONING BOARD OF APPEALS for the Town of 
Nantucket, (“ZBA"), and NHA Properties Inc., dba Housing Nantucket, having an address at 75 
Old South Road, Nantucket, MA  02554 (the “Monitoring Agent”). 

RECITALS 

WHEREAS, a housing development known as "Abrem Quary" (“the Project”) has been 
constructed in the Town of Nantucket (the "Municipality"), and 

WHEREAS, the Project is subject to a comprehensive permit (the "Comprehensive 
Permit") from the ZBA under Chapter 40B of the Massachusetts General Laws, which permit is 
recorded at the Nantucket County Registry of Deeds/Registry District of the Land Court (the 
"Registry") in Book 01057 at Page 266; and 

WHEREAS, the Comprehensive Permit has specified that seven (7) units, or 25% of the 
total units in the Project will be affordable units (the "Affordable Units") which will be subject to 
a Regulatory Agreement to restrict the sale of the Affordable Units to eligible affordable home 
owners who have household incomes no greater than 80% of the annual median income for 
Nantucket as defined by HUD, and that they will be paying no more than 30% of their annual 
income for their interest and principal mortgage payments, real estate taxes, insurance and 
homeowners' association fees; and  

WHEREAS, pursuant to the terms of the Comprehensive Permit and a 
Regulatory Agreement of even date, recorded at said Registry in Book 01057, Page 266, 
the Affordable Units will be sold to households earning no more than eighty percent 
(80%) of the median income, by household size, for the Nantucket County (the "Base 
Income") as published from time to time by the Department of Housing and Community 
Development of the Commonwealth of Massachusetts or successor agency ("DHCD"); 
and 

WHEREAS, the Affordable Units are subject to deed riders governing resale (the 
"Affordability Requirement") in perpetuity, or to the extent permissible by law, but in no 
event for a period less than 99 years; and 

  
 NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, the parties hereto, intending to be legally bound, hereby agree 
as follows: 
 
 1. Monitoring Services.  Monitoring Agent shall monitor the compliance of the 
Project with the Affordability Requirements of the Comprehensive Permit, as more fully 
described herein. 
 

(a)  Affordability Requirement.   
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(i) Resales. The Monitoring Agent agrees to monitor resales of Affordable Units 

(including review of income and asset certifications, deeds, deed riders in the manner described 
above for initial sales) for compliance with the terms of the Affordable Housing Restriction, and 
issuance of certifications, as appropriate, in connection with approval of resales. The Monitoring 
Agent shall also locate and select, or provide assistance to the Municipality in locating and 
selecting, Eligible Purchasers, including without limitation, ensuring compliance with the 
approved Marketing Plan and lottery process. 

 
Nothing in this Section 1 shall limit or otherwise restrict the rights of the Monitoring 

Agent and the Municipality to exercise their respective options to purchase the home(s) for 
Buyers earning below 80% AMI upon re-sale as provided in the Affordable Housing Restriction. 
 

On resale of an Affordable Unit, at the request of the purchaser, the Monitoring Agent 
through their designee shall, if necessary under the terms of the Affordable Housing Restriction, 
issue a Resale Price Certificate recalculating the Resale Price Multiplier in accordance with the 
terms of the Affordable Housing Restriction, and the purchaser may record the new Resale Price 
Certificate immediately after the recording of the deed to such Affordable Unit.  The Resale 
Price Multiplier set forth in the most recently recorded Resale Price Certificate shall apply to 
each subsequent resale of the Affordable Unit.  With respect to all resales, the Monitoring Agent 
may designate an appropriate third party (with the ZBA’s approval) to carry out the 
responsibilities of the Monitoring Agent.   
 
 (b) Supplemental Monitoring Services.  The Monitoring Agent shall provide reasonable 
supplemental monitoring on its own initiative in order to ensure to the extent practicable the 
compliance by the owners of the Affordable Units with the requirements of the Affordable 
Housing Restriction, including without limitation the owner-occupancy requirement and the 
Resale Restrictions (including recalculating the Resale Price Multiplier, if necessary).  The 
services hereunder shall also include considerations of requests for refinancing, approval of 
capital improvements, further encumbrances and leasing an Affordable Unit. The services 
hereunder shall not include any construction monitoring.  The services hereunder shall include 
follow-up discussions with the owners of the Affordable Units, if appropriate, after an event of 
noncompliance.  The Monitoring Agent shall be entitled to a reasonable fee for supplemental 
monitoring services. 
 
 2. Monitoring Services Fee.  As provided in the Affordable Housing Restriction for 
each Affordable Unit, the Monitoring Agent shall be entitled to a fee of up to two and a half 
percent (hereinafter, the “Re-sale Fee”) of the Maximum Re-sale Price, to be paid by the seller of 
the Affordable Unit at each closing as a condition precedent to closing, for the services with 
respect to monitoring each subsequent sales transaction for compliance with the Resale 
Restrictions and the other terms of the Affordable Housing Restriction.  Such fee shall be 
payable for all transfers of Affordable Units, including those to an Eligible Purchaser or any 
other purchaser.  If the Monitoring Agent’s fee is not paid at the time of closing, the Monitoring 
Agent shall be entitled to payment from the purchaser of the Affordable Unit and to bring an 
action and seek an attachment of the interest of the purchaser in the Affordable Unit.  The ZBA 
shall have no responsibility for payment of any fee to Monitoring Agent hereunder.  
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3.  Enforcement Services.  In the event of a violation of the provisions of a 

Affordable Housing Restriction, the Monitoring Agent shall have the right to take appropriate 
enforcement action against the unit owner or the unit owner’s successors in title, including, 
without limitation, legal action to compel the unit owner to comply with the requirements of the 
relevant Affordable Housing Restriction.  The form of Affordable Housing Restriction shall 
provide for payment by the unit owner of fees and expenses (including legal fees) of the 
Monitoring Agent in the event enforcement action is taken against the unit owner thereunder and 
shall grant to the Monitoring Agent a lien on the unit, junior to the lien of any institutional holder 
of a first mortgage on the unit to secure payment of such fees and expenses.  The Monitoring 
Agent shall be entitled to seek recovery of its fees and expenses incurred in enforcing a 
Affordable Housing Restriction against the unit owner and to assert a lien on the relevant unit to 
secure payment by the unit owner of such fees and expenses. 

 
 The Monitoring Agent shall not be entitled to seek any compensation or reimbursement 
from the ZBA in connection with the enforcement services under this Section, it being 
understood that the Monitoring Agent shall look solely to the reimbursement rights described 
above for payment of the Monitoring Agent’s costs and expenses.   
 
 4. Term.  The monitoring services are to be provided for so long as there is any 
Affordable Unit subject to an Affordable Housing Restriction.  The term of this Agreement shall 
end on the date six (6) months after the later to occur of the latest expiration date of the term of 
the Affordable Housing Restriction attached to any of the Affordable Units. 
 
 5. Responsibility of Monitoring Agent.  The Monitoring Agent shall not be held 
liable for any action taken or omitted under this Agreement so long as it shall have acted in good 
faith and without gross negligence. 
 
 6. Successor Monitoring Agent/Further Delegation/Conflict of Interest.  (a) This 
Agreement is terminable at will by the Monitoring Agent or the ZBA with sixty (60) days notice 
to the other parties. In addition, this Agreement is terminable immediately by the ZBA should 
the Monitoring Agent be dissolved or become incapable of fulfilling its obligations during the 
term of this Agreement. In the event of termination of this Agreement, the ZBA shall promptly 
appoint a successor monitoring agent to serve as Monitoring Agent for the remaining term of this 
Agreement.  
 

(b) The Monitoring Agent shall not delegate all or any portion of its obligations 
hereunder without the prior approval of the ZBA. If the Monitoring Agent performs any 
functions such as running a lottery, which would be subject to oversight by the Monitoring 
Agent, the Monitoring Agent must delegate oversight of such functions to the ZBA or an entity 
approved by the ZBA. 
 

7. Indemnity.  The ZBA agrees to indemnify and hold harmless the Monitoring 
Agent against all damages, costs and liabilities, including reasonable attorney’s fees, asserted 
against the Monitoring Agent by reason of its relationship with the Project under this Agreement 
and not involving the Monitoring Agent acting in bad faith and with gross negligence.   
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 8. Applicable Law.  This Agreement, and the application or interpretation hereof, 
shall be governed by the laws of The Commonwealth of Massachusetts. 
 

9. Binding Agreement.  This Agreement shall be binding on the parties hereto, their 
heirs, executors, personal representatives, successors and assigns. 
 
 10. Headings.  All paragraph headings in this Agreement are for the convenience of 
reference only and are not intended to qualify the meaning of the paragraph. 
 
 11. Entire Agreement. This Agreement supersedes all prior agreements between the 
parties with respect to the Project, whether oral or written, including without limitation, all 
correspondence between the parties and between counsels for their respective parties. This 
Agreement constitutes the sole and entire agreement between the parties hereto with respect to 
the subject transaction, and the rights, duties, and obligations of the parties with respect thereto.  
In executing this Agreement, the Monitoring Agent acknowledges that the Monitoring Agent is 
not relying on any statement, representation, warranty, covenant or agreement of any kind made 
by the ZBA or any employee or agent of any of the foregoing, except for the agreements set forth 
herein. 
 
 13. Definitions.  Any capitalized term used and not defined herein shall have the same 
meaning as set forth in the Regulatory Agreement or the Affordable Housing Restriction. 
 
 

[signature page follows] 
 
 
 
 

  
 
 
 
 
 
 
 
 
 
 
IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed as 
of the date first written above. 
 
 

____________________ as designated representative of the Nantucket Housing Authority;  
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By:        

 
 
 

NHA PROPERTIES INC 
 
 
 

By:        
         Name: 
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From: Lee S. Smith
To: Eleanor Antonietti
Cc: John Giorgio
Subject: Abrem Quarry Monitoring Agent Services Agreement
Date: Tuesday, May 03, 2016 10:10:05 AM
Attachments: image001.png

KP-#553847-v2-Monitoring_Services_Agreement.DOCX

Hi Eleanor,
 
Attached please find the Monitoring Services Agreement with my proposed edits.  I have
 attempted to keep the document close to the form that was recorded as an attachment to the
 Regulatory Agreement.  Please note in particular that Housing Nantucket has proposed collecting a
 “re-sale fee” of 2.5% of the max sale price.  The recorded Deed Riders call for a re-sale fee of ¾ of
 1% of the max re-sale price.
 
Please let me know if you have any questions or would like to discuss the matter.
 
Thank you.
 
-Lee
 
Lee S. Smith, Esq.
Kopelman and Paige, P.C.
101 Arch Street, 12th Floor 
Boston, MA  02110
O: (617) 654 1809
F: (617) 654 1735
lsmith@k-plaw.com
www.k-plaw.com
 
 
This message and the documents attached to it, if any, are intended only for the use of the addressee and may contain
 information that is PRIVILEGED and CONFIDENTIAL and/or may contain ATTORNEY WORK PRODUCT. If you are not the
 intended recipient, you are hereby notified that any dissemination of this communication is strictly prohibited. If you have
 received this communication in error, please delete all electronic copies of this message and attachments thereto, if any,
 and destroy any hard copies you may have created and notify me immediately.
 
From: Eleanor Antonietti [mailto:eantonietti@nantucket-ma.gov] 
Sent: Monday, April 25, 2016 3:25 PM
To: Lee S. Smith
Subject: FW: FW: Abrem Quarry Monitoring Agent Opinion Letter
 
Good afternoon Lee:
Could you please review the attached submitted by Anne Kuszpa at your
 nearest convenience. I am going to have the Zoning Board of Appeals sign
 this, if it passes your and their muster.
 
Eleanor  W. Antonietti
Zoning Administrator
Land Use Specialist
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MONITORING SERVICES AGREEMENT

	This Monitoring Services Agreement (this "Agreement") is made this ___ day of _________, 2016, by and between the ZONING BOARD OF APPEALS for the Town of Nantucket Zoning Board of Appeals, having an address at 2 Fairgrounds Road, Nantucket, MA  02554, (“ZBA"), and NHA Properties Inc., d/b/a Housing Nantucket, having an address at 75 Old South Road, Nantucket, MA  02554 (the “Monitoring Agent”), and Nantucket Housing Authority, having an address of 3 Manta Drive, Nantucket, MA 02554 (the “Secondary Monitoring Agent”.

RECITALS

WHEREAS, a housing development known as "Abrem Quarry" (“the Project”) has been constructed in the Town of Nantucket (the "Municipality"); and

WHEREAS, the Project is subject to a comprehensive permit (the "Comprehensive Permit") from the ZBA under Chapter 40B of the Massachusetts General Laws, which permit is recorded at the Nantucket County Registry of Deeds/Registry District of the Land Court (the "Registry") in Book 01057 at Page 266; and

WHEREAS, the Comprehensive Permit has specified that seven (7) units, or 25% of the total units in the Project will be affordable units (the "Affordable Units") which will be subject to a Regulatory Agreement to restrict the sale of the Affordable Units to eligible affordable home owners who have household incomes no greater than 80% of the annual median income for Nantucket as defined by HUD, and that they will be paying no more than 30% of their annual income for their interest and principal mortgage payments, real estate taxes, insurance and homeowners' association fees; and 

WHEREAS, pursuant to the terms of the Comprehensive Permit and a Regulatory Agreement dated as of December 1, 2006 and  of even date, recorded at said Registry in Book 01057 1064, Page 266 105 (the “Regulatory Agreement”), the Affordable Units will be sold to households earning no more than eighty percent (80%) of the median income, by household size, for the Nantucket County (the "Base Income") as published from time to time by the Department of Housing and Community Development of the Commonwealth of Massachusetts or successor agency ("DHCD"); and

WHEREAS, the Affordable Units are subject to deed riders governing re-sale (the "Affordability Requirement") in perpetuity, or to the extent permissible by law, but in no event for a period less than 99 years; and

WHEREAS, pursuant to the requirements of the Comprehensive Permit and the Regulatory Agreement, a monitoring agent shall be retained to perform monitoring and enforcement services regarding compliance of the Project with the Affordability Requirement; and 

WHEREAS, NHA Properties Inc. (formerly d/b/a Nantucket Housing Office), is the Monitoring Agent named in the original deed rider for each of the Affordable Units and Nantucket Housing Authority is the Secondary Monitoring Agent named in the original deed rider for each of the Affordable Units and the parties now desire to formalize the roles and responsibilities of each of the parties by entering into this Agreement, 

	

	NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto, intending to be legally bound, hereby agree as follows:



	1.	Monitoring Services.  Monitoring Agent shall monitor the compliance of the Project with the Aaffordability Rrequirements of the Comprehensive Permit, Regulatory Agreement and applicable deed rider, as more fully described herein.



(a)  Affordability Requirement; Re-Sales.  



(i) Resales. The Monitoring Agent agrees to monitor re-sales of Affordable Units (including setting Maximum Re-sale Prices within fourteen days of such requests from sellers of Affordable Units, review of income and asset certifications, deeds, and deed riders in the manner described above for initial sales set forth in the applicable deed rider and Regulatory Agreement), for compliance with the terms of the Regulatory Agreement and consistency with the form of deed rider attached to the deed to the applicable Affordable Unit,  Affordable Housing Restriction, and issuance of certifications, as appropriate, in connection with approval of re-sales and the payment of recapture amounts to the Municipality. The Monitoring Agent shall also locate and select, or provide assistance to the Municipality in locating and selecting, Eligible Purchasers, including without limitation, ensuring compliance with the approved Marketing Plan and lottery process in accordance with the applicable deed rider, Regulatory Agreement and applicable state and federal laws, rules and regulations.



Nothing in this Section 1 shall limit or otherwise restrict the rights of the Monitoring Agent and the Municipality to exercise their respective options to purchase the home(s) for Buyers earning below 80% AMI upon re-sale as provided in the Affordable Housing Restriction.



On resale of an Affordable Unit, at the request of the purchaser, the Monitoring Agent through their designee shall, if necessary under the terms of the Affordable Housing Restriction, issue a Resale Price Certificate recalculating the Resale Price Multiplier in accordance with the terms of the Affordable Housing Restriction, and the purchaser may record the new Resale Price Certificate immediately after the recording of the deed to such Affordable Unit.  The Resale Price Multiplier set forth in the most recently recorded Resale Price Certificate shall apply to each subsequent resale of the Affordable Unit.  With respect to all resales, the Monitoring Agent may designate an appropriate third party (with the ZBA’s approval) to carry out the responsibilities of the Monitoring Agent.  



	(b) Supplemental Monitoring Services.  The Monitoring Agent shall provide reasonable supplemental monitoring on its own initiative in order to ensure to the extent practicable the compliance by the owners of the Affordable Units with the requirements of the Affordable Housing Restriction Affordability Requirement, including without limitation the owner-occupancy requirement and the Rre-sale Rrestrictions (including recalculating the Re-sale Price Multiplier, if necessary).  The services hereunder shall also include considerations of requests for refinancing, approval of capital improvements, further encumbrances and leasing an Affordable Unit. The services hereunder shall not include any construction monitoring.  The services hereunder shall include follow-up discussions with the owners of the Affordable Units, if appropriate, after an event of noncompliance.  The Monitoring Agent shall be entitled to a reasonable fee for supplemental monitoring services.



	2.	Monitoring Services Fee.  As provided in the Affordable Housing Restrictiondeed rider for each Affordable Unit, the Monitoring Agent shall be entitled to a fee of up to two and a half percent (or such other amounts as set forth in the applicable deed rider, hereinafter, the “Re-sale Fee”) of the Maximum Re-sale Price, regardless of whether the Affordable Unit is being sold to an Eligible Purchaser, as that term is defined in the Deed Rider, or the Municipality, or to a third party at fair market value under the terms of the deed rider.  In the event that the Property is sold for less than the Maximum Re-Sale Price, the fee shall be equal to ¾ of 1% of the actual re-sale price (or such other amounts as may be provided in the applicable deed rider).  The re-sale fee shall  to be paid by the seller of the Affordable Unit at each closing as a condition precedent to closing, for the services with respect to monitoring each subsequent sales transaction for compliance with the Affordability Requirement as set forth in this Agreement Resale Restrictions and the other terms of the Affordable Housing Restriction.   Such fee shall be payable for all transfers of Affordable Units, including those to an Eligible Purchaser, the Municipality,  or any other purchaser.  If the Monitoring Agent’s fee is not paid at the time of closing, the Monitoring Agent shall be entitled to payment from the purchaser of the Affordable Unit and to bring an action and seek an attachment of the interest of the purchaser in the Affordable Unit.  The ZBA shall have no responsibility for payment of any fee to Monitoring Agent hereunder. 	Comment by Administrator: The Deed Rider calls for a re-sale fee of ¾ of 1% of the max re-sale price.
It is also stated to be shared with Nantucket Housing Authority.  Please advise.



3. 	Enforcement Services.  In the event of a violation of the provisions of the applicable deed rider, the Affordability Requirement, or the Regulatory Agreement, a Affordable Housing Restriction, the Monitoring Agent shall have the right, with the prior consent of the ZBA, to take appropriate enforcement action against the unit owner or the unit owner’s successors in title, including, without limitation, legal action to compel the unit owner to comply with the requirements of the relevant deed rider, the Affordability Requirement, or the Regulatory Agreement, all as is provided in the relevant deed rider and/or Regulatory Agreement.   Affordable Housing Restriction.  The form of Affordable Housing Restriction shall provide for payment by the unit owner of fees and expenses (including legal fees) of the Monitoring Agent in the event enforcement action is taken against the unit owner thereunder and shall grant to the Monitoring Agent a lien on the unit, junior to the lien of any institutional holder of a first mortgage on the unit to secure payment of such fees and expenses.  The Monitoring Agent shall be entitled to seek recovery of its fees and expenses incurred in enforcing the deed rider, the Affordability Requirement, or the Regulatory Agreement a Affordable Housing Restriction against the unit owner and to assert a lien on the relevant unit to secure payment by the unit owner of such fees and expenses.



In the event of a violation of the provisions of the Comprehensive Permit, the Zoning Bylaw or the Nantucket Code, the Monitoring Agent shall, with the prior consent of the ZBA, first attempt appropriate enforcement action against the unit owner to compel the unit owner to comply with the relevant requirements thereof by issuing written notice of the alleged violation(s), cease and desist orders, or similar enforcement requests. The Monitoring Agent shall provide the Zoning Enforcement Officer with copies of any and all such notices and orders.  In the event that such violations are not cured within a reasonable period of time, the Monitoring Agent shall then refer the matter to the Zoning Enforcement Officer and request that an enforcement action be brought in accordance with the provisions of Chapter 139, Article V, § 139-25 of the Nantucket Code.



	The Monitoring Agent shall not be entitled to seek any compensation or reimbursement from the ZBA in connection with the enforcement services under this Section, it being understood that the Monitoring Agent shall look solely to the reimbursement rights described in the applicable deed rider above for payment of the Monitoring Agent’s costs and expenses.  



	4.	Term.  The monitoring services are to be provided for so long as there is any Affordable Unit subject to the Affordability Requirement.an Affordable Housing Restriction.  The term of this Agreement shall end on the date six (6) months after the later to occur of the latest expiration date of the term of the Affordable Housing Restriction attached to any of the Affordable Units.  Notwithstanding the above, this Agreement may be terminated at will by the Monitoring Agent or the ZBA with sixty (60) days written notice to the other parties.  In addition, this Agreement may be terminated immediately by the ZBA in the event that the Monitoring Agent be dissolved, becomes incapable of, or otherwise neglects or refuses to fulfill its obligations during the term of this Agreement.  



	5.	Responsibility of Monitoring Agent.  The Monitoring Agent shall be responsible for such actions and responsibilities as are set forth in the Regulatory Agreement and applicable deed rider and this Agreement.  To the extent such instruments require the Monitoring Agent to act together with the Secondary Monitoring Agent, the Monitoring Agent shall act in good faith to collaborate and perform such actions are required thereunder.   



The Monitoring Agent shall not be held liable for any action taken or omitted under this Agreement so long as it shall have acted in good faith and without gross negligence.



	6.	Responsibility of Secondary Monitoring Agent.  The Secondary Monitoring Agent shall be responsible for such actions and responsibilities as are set forth in the Regulatory Agreement and applicable deed rider.  To the extent such instruments require the Monitoring Agent to act together with the Secondary Monitoring Agent, the Secondary Monitoring Agent shall act in good faith to collaborate and perform such actions are required thereunder.    In the event that this Agreement is terminated for any reason, the Secondary Monitoring Agent shall act as the primary Monitoring Agent until such time as a successor Monitoring Agent is duly appointed.  



	67.	Successor Monitoring Agent/Further Delegation/Conflict of Interest.  (a) This Agreement is terminable at will by the Monitoring Agent or the ZBA with sixty (60) days notice to the other parties. In addition, this Agreement is terminable immediately by the ZBA should the Monitoring Agent be dissolved or become incapable of fulfilling its obligations during the term of this Agreement. In the event of termination of this Agreement, the ZBA shall promptly appoint a successor monitoring agent to serve as Monitoring Agent for the remaining term of this Agreement. 

(b) The Monitoring Agent shall not delegate all or any portion of its obligations hereunder without the prior approval of the ZBA. If the Monitoring Agent performs any functions such as running a lottery, which would be subject to oversight by the Monitoring Agent, the Monitoring Agent must delegate oversight of such functions to the ZBA or an entity approved by the ZBA.



8.	ZBA Designee.  The ZBA may designate an agent to act on its behalf with respect to the subject matter of this Agreement.  Any such designation shall be made in writing, including the name and contact information of such designee, and provided to the Monitoring Agent and the Secondary Monitoring Agent.



9.	Third-Party Beneficiaries.  The ZBA shall be entitled to enforce this Agreement and may rely upon the benefits of this Agreement.



710.	Indemnity.  The ZBA agrees to indemnify and hold harmless the Monitoring Agent against all damages, costs and liabilities, including reasonable attorney’s fees, asserted against the Monitoring Agent by reason of its relationship with the Project under this Agreement and not involving the Monitoring Agent acting in bad faith and with gross negligence.  



	811.	Applicable Law.  This Agreement, and the application or interpretation hereof, shall be governed by the laws of The Commonwealth of Massachusetts.



912.	Binding Agreement.  This Agreement shall be binding on the parties hereto, their heirs, executors, personal representatives, successors and assigns.



	1013.	Headings.  All paragraph headings in this Agreement are for the convenience of reference only and are not intended to qualify the meaning of the paragraph.



	14.	Conflict.  In the event that any terms of this Agreement conflict with the terms of the Regulatory Agreement or the applicable deed rider, the terms of the Regulatory Agreement or the applicable deed rider shall be controlling.	



	1115.	Entire Agreement. This Agreement supersedes all prior agreements between the parties with respect to the Project, whether oral or written, including without limitation, all correspondence between the parties and between counsels for their respective parties. This Agreement constitutes the sole and entire agreement between the parties hereto with respect to the subject transaction, and the rights, duties, and obligations of the parties with respect thereto.  In executing this Agreement, the Monitoring Agent acknowledges that the Monitoring Agent is not relying on any statement, representation, warranty, covenant or agreement of any kind made by the ZBA or any employee or agent of any of the foregoing, except for the agreements set forth herein.



	1316.	Definitions.  Any capitalized term used and not defined herein shall have the same meaning as set forth in the Regulatory Agreement or the applicable deed rider. Affordable Housing Restriction.

[signature page follows]







IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed as of the date first written above.



____________________ as designated representative of the Nantucket Housing Authority; 



By:							





MUNICIPALITY

Town of Nantucket Zoning Board of Appeals

By:





					

Name:

Title:





MONITORING AGENT

NHA Properties, Inc., d/b/a Housing Nantucket

By:





					

Name:

Title:







SECONDARY MONITORING AGENT

Nantucket Housing Authority 

By:





					

Name:

[bookmark: _GoBack]Title:

A Properties, Inc. d/b/a Housing Nantucket
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MONITORING SERVICES AGREEMENT 

 This Monitoring Services Agreement (this "Agreement") is made this ___ day of 
_________, 2016, by and between the Town of Nantucket Zoning Board of Appeals, having an 
address at 2 Fairgrounds Road, Nantucket, MA  02554, (“ZBA"),  NHA Properties Inc., d/b/a 
Housing Nantucket, having an address at 75 Old South Road, Nantucket, MA  02554 (the 
“Monitoring Agent”), and Nantucket Housing Authority, having an address of 3 Manta Drive, 
Nantucket, MA 02554 (the “Secondary Monitoring Agent”. 

RECITALS 

WHEREAS, a housing development known as "Abrem Quarry" (“the Project”) has been 
constructed in the Town of Nantucket (the "Municipality"); and 

WHEREAS, the Project is subject to a comprehensive permit (the "Comprehensive 
Permit") from the ZBA under Chapter 40B of the Massachusetts General Laws, which permit is 
recorded at the Nantucket County Registry of Deeds (the "Registry") in Book 1057 at Page 266; 
and 

WHEREAS, the Comprehensive Permit has specified that seven (7) units, or 25% of the 
total units in the Project will be affordable units (the "Affordable Units") which will be subject to 
a Regulatory Agreement to restrict the sale of the Affordable Units to eligible affordable home 
owners who have household incomes no greater than 80% of the annual median income for 
Nantucket as defined by HUD, and that they will be paying no more than 30% of their annual 
income for their interest and principal mortgage payments, real estate taxes, insurance and 
homeowners' association fees; and  

WHEREAS, pursuant to the terms of the Comprehensive Permit and a 
Regulatory Agreement dated as of December 1, 2006 and  recorded at said Registry in 
Book 1064, Page 105 (the “Regulatory Agreement”), the Affordable Units will be sold 
to households earning no more than eighty percent (80%) of the median income, by 
household size, for Nantucket County (the "Base Income") as published from time to 
time by the Department of Housing and Community Development of the 
Commonwealth of Massachusetts or successor agency ("DHCD"); and 

WHEREAS, the Affordable Units are subject to deed riders governing re-sale (the 
"Affordability Requirement") in perpetuity, or to the extent permissible by law, but in no 
event for a period less than 99 years; and 

WHEREAS, pursuant to the requirements of the Comprehensive Permit and the 
Regulatory Agreement, a monitoring agent shall be retained to perform monitoring and 
enforcement services regarding compliance of the Project with the Affordability 
Requirement; and  

WHEREAS, NHA Properties Inc. (formerly d/b/a Nantucket Housing Office), is the 
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Monitoring Agent named in the original deed rider for each of the Affordable Units and 
Nantucket Housing Authority is the Secondary Monitoring Agent named in the original deed 
rider for each of the Affordable Units and the parties now desire to formalize the roles and 
responsibilities of each of the parties by entering into this Agreement,  

  
 NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, the parties hereto, intending to be legally bound, hereby agree 
as follows: 
 
 1. Monitoring Services.  Monitoring Agent shall monitor the compliance of the 
Project with the affordability requirements of the Comprehensive Permit, Regulatory Agreement 
and applicable deed rider, as more fully described herein. 
 

(a)  Affordability Requirement; Re-Sales.   
 
The Monitoring Agent agrees to monitor re-sales of Affordable Units (including setting 

Maximum Re-sale Prices within fourteen days of such requests from sellers of Affordable Units, 
review of income and asset certifications, deeds, and deed riders in the manner set forth in the 
applicable deed rider and Regulatory Agreement), for compliance with the terms of the 
Regulatory Agreement and consistency with the form of deed rider attached to the deed to the 
applicable Affordable Unit,  and issuance of certifications, as appropriate, in connection with 
approval of re-sales and the payment of recapture amounts to the Municipality. The Monitoring 
Agent shall also locate and select, or provide assistance to the Municipality in locating and 
selecting, Eligible Purchasers, including without limitation, ensuring compliance with the 
approved Marketing Plan and lottery process in accordance with the applicable deed rider, 
Regulatory Agreement and applicable state and federal laws, rules and regulations. 

 
 
 
 (b) Supplemental Monitoring Services.  The Monitoring Agent shall provide reasonable 
supplemental monitoring on its own initiative in order to ensure to the extent practicable the 
compliance by the owners of the Affordable Units with the requirements of the Affordability 
Requirement, including without limitation the owner-occupancy requirement and the re-sale 
restrictions (including recalculating the Re-sale Price Multiplier, if necessary).  The services 
hereunder shall also include considerations of requests for refinancing, approval of capital 
improvements, further encumbrances and leasing an Affordable Unit. The services hereunder 
shall not include any construction monitoring.  The services hereunder shall include follow-up 
discussions with the owners of the Affordable Units, if appropriate, after an event of 
noncompliance.   
 
 2. Monitoring Services Fee.  As provided in the deed rider for each Affordable Unit, 
the Monitoring Agent shall be entitled to a fee of up to two and a half percent (or such other 
amounts as set forth in the applicable deed rider, hereinafter, the “Re-sale Fee”) of the Maximum 
Re-sale Price, regardless of whether the Affordable Unit is being sold to an Eligible Purchaser, 
as that term is defined in the Deed Rider, or the Municipality, or to a third party at fair market 
value under the terms of the deed rider.  In the event that the Property is sold for less than the 
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Maximum Re-Sale Price, the fee shall be equal to ¾ of 1% of the actual re-sale price (or such 
other amounts as may be provided in the applicable deed rider).  The re-sale fee shall  be paid by 
the seller of the Affordable Unit at each closing as a condition precedent to closing, for the 
services with respect to monitoring each subsequent sales transaction for compliance with the 
Affordability Requirement as set forth in this Agreement   Such fee shall be payable for all 
transfers of Affordable Units, including those to an Eligible Purchaser, the Municipality,  or any 
other purchaser.  If the Monitoring Agent’s fee is not paid at the time of closing, the Monitoring 
Agent shall be entitled to payment from the purchaser of the Affordable Unit and to bring an 
action and seek an attachment of the interest of the purchaser in the Affordable Unit.  The ZBA 
shall have no responsibility for payment of any fee to Monitoring Agent hereunder.  
 

3.  Enforcement Services.  In the event of a violation of the provisions of the 
applicable deed rider, the Affordability Requirement, or the Regulatory Agreement,  the 
Monitoring Agent shall have the right, with the prior consent of the ZBA, to take appropriate 
enforcement action against the unit owner or the unit owner’s successors in title, including, 
without limitation, legal action to compel the unit owner to comply with the requirements of the 
relevant deed rider, the Affordability Requirement, or the Regulatory Agreement, all as is 
provided in the relevant deed rider and/or Regulatory Agreement.  The Monitoring Agent shall 
be entitled to seek recovery of its fees and expenses incurred in enforcing the deed rider, the 
Affordability Requirement, or the Regulatory Agreement against the unit owner and to assert a 
lien on the relevant unit to secure payment by the unit owner of such fees and expenses. 

 
In the event of a violation of the provisions of the Comprehensive Permit, the Zoning 

Bylaw or the Nantucket Code, the Monitoring Agent shall, with the prior consent of the ZBA, 
first attempt appropriate enforcement action against the unit owner to compel the unit owner to 
comply with the relevant requirements thereof by issuing written notice of the alleged 
violation(s), cease and desist orders, or similar enforcement requests. The Monitoring Agent 
shall provide the Zoning Enforcement Officer with copies of any and all such notices and orders.  
In the event that such violations are not cured within a reasonable period of time, the Monitoring 
Agent shall then refer the matter to the Zoning Enforcement Officer and request that an 
enforcement action be brought in accordance with the provisions of Chapter 139, Article V, § 
139-25 of the Nantucket Code. 

 
 The Monitoring Agent shall not be entitled to seek any compensation or reimbursement 
from the ZBA in connection with the enforcement services under this Section, it being 
understood that the Monitoring Agent shall look solely to the reimbursement rights described in 
the applicable deed rider for payment of the Monitoring Agent’s costs and expenses.   
 
 4. Term.  The monitoring services are to be provided for so long as there is any 
Affordable Unit subject to the Affordability Requirement.  The term of this Agreement shall end 
on the date six (6) months after the later to occur of the latest expiration date of the term of the 
Affordable Housing Restriction attached to any of the Affordable Units.  Notwithstanding the 
above, this Agreement may be terminated at will by the Monitoring Agent or the ZBA with sixty 
(60) days written notice to the other parties.  In addition, this Agreement may be terminated 
immediately by the ZBA in the event that the Monitoring Agent be dissolved, becomes incapable 
of, or otherwise neglects or refuses to fulfill its obligations during the term of this Agreement.   
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 5. Responsibility of Monitoring Agent.  The Monitoring Agent shall be responsible 
for such actions and responsibilities as are set forth in the Regulatory Agreement and applicable 
deed rider and this Agreement.  To the extent such instruments require the Monitoring Agent to 
act together with the Secondary Monitoring Agent, the Monitoring Agent shall act in good faith 
to collaborate and perform such actions are required thereunder.   
 
The Monitoring Agent shall not be held liable for any action taken or omitted under this 
Agreement so long as it shall have acted in good faith and without gross negligence. 
 
 6. Responsibility of Secondary Monitoring Agent.  The Secondary Monitoring 
Agent shall be responsible for such actions and responsibilities as are set forth in the Regulatory 
Agreement and applicable deed rider.  To the extent such instruments require the Monitoring 
Agent to act together with the Secondary Monitoring Agent, the Secondary Monitoring Agent 
shall act in good faith to collaborate and perform such actions are required thereunder.    In the 
event that this Agreement is terminated for any reason, the Secondary Monitoring Agent shall act 
as the primary Monitoring Agent until such time as a successor Monitoring Agent is duly 
appointed.   
 
 7. Successor Monitoring Agent/Further Delegation/Conflict of Interest.  In the event 
of termination of this Agreement, the ZBA shall promptly appoint a successor monitoring agent 
to serve as Monitoring Agent for the remaining term of this Agreement. The Monitoring Agent 
shall not delegate all or any portion of its obligations hereunder without the prior approval of the 
ZBA. If the Monitoring Agent performs any functions such as running a lottery, which would be 
subject to oversight by the Monitoring Agent, the Monitoring Agent must delegate oversight of 
such functions to the ZBA or an entity approved by the ZBA. 

 
8. ZBA Designee.  The ZBA may designate an agent to act on its behalf with respect 

to the subject matter of this Agreement.  Any such designation shall be made in writing, 
including the name and contact information of such designee, and provided to the Monitoring 
Agent and the Secondary Monitoring Agent. 

 
9. Third-Party Beneficiaries.  The ZBA shall be entitled to enforce this Agreement 

and may rely upon the benefits of this Agreement. 
 

10. Indemnity.  The ZBA agrees to indemnify and hold harmless the Monitoring 
Agent against all damages, costs and liabilities, including reasonable attorney’s fees, asserted 
against the Monitoring Agent by reason of its relationship with the Project under this Agreement 
and not involving the Monitoring Agent acting in bad faith and with gross negligence.  

 
 11. Applicable Law.  This Agreement, and the application or interpretation hereof, 
shall be governed by the laws of The Commonwealth of Massachusetts. 
 

12. Binding Agreement.  This Agreement shall be binding on the parties hereto, their 
heirs, executors, personal representatives, successors and assigns. 
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 13. Headings.  All paragraph headings in this Agreement are for the convenience of 
reference only and are not intended to qualify the meaning of the paragraph. 
 
 14. Conflict.  In the event that any terms of this Agreement conflict with the terms of 
the Regulatory Agreement or the applicable deed rider, the terms of the Regulatory Agreement 
or the applicable deed rider shall be controlling.  
 
 15. Entire Agreement. This Agreement supersedes all prior agreements between the 
parties with respect to the Project, whether oral or written, including without limitation, all 
correspondence between the parties and between counsels for their respective parties. This 
Agreement constitutes the sole and entire agreement between the parties hereto with respect to 
the subject transaction, and the rights, duties, and obligations of the parties with respect thereto.  
In executing this Agreement, the Monitoring Agent acknowledges that the Monitoring Agent is 
not relying on any statement, representation, warranty, covenant or agreement of any kind made 
by the ZBA or any employee or agent of any of the foregoing, except for the agreements set forth 
herein. 
 
 16. Definitions.  Any capitalized term used and not defined herein shall have the same 
meaning as set forth in the Regulatory Agreement or the applicable deed rider. 

[signature page follows] 
 
 
 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed as 
of the date first written above. 
 
 
MUNICIPALITY 
Town of Nantucket Zoning Board of Appeals 
By: 
 
 
      
Name: 
Title: 

 
 
MONITORING AGENT 
NHA Properties, Inc., d/b/a Housing Nantucket 
By: 
 
 
      
Name: 
Title: 
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SECONDARY MONITORING AGENT 
Nantucket Housing Authority  
By: 
 
 
      
Name: 
Title: 
 
553847.2/NANT/0001 

26



MONITORING SERVICES AGREEMENT 

 This Monitoring Services Agreement (this "Agreement") is made this ___ day of 
_________, 2016, by and between the Town of Nantucket Zoning Board of Appeals, having an 
address at 2 Fairgrounds Road, Nantucket, MA  02554, (“ZBA"),  NHA Properties Inc., d/b/a 
Housing Nantucket, having an address at 75 Old South Road, Nantucket, MA  02554 (the 
“Monitoring Agent”), and Nantucket Housing Authority, having an address of 3 Manta Drive, 
Nantucket, MA 02554 (the “Secondary Monitoring Agent”. 

RECITALS 

WHEREAS, a housing development known as "Abrem Quarry" (“the Project”) has been 
constructed in the Town of Nantucket (the "Municipality"); and 

WHEREAS, the Project is subject to a comprehensive permit (the "Comprehensive 
Permit") from the ZBA under Chapter 40B of the Massachusetts General Laws, which permit is 
recorded at the Nantucket County Registry of Deeds (the "Registry") in Book 1057 at Page 266; 
and 

WHEREAS, the Comprehensive Permit has specified that seven (7) units, or 25% of the 
total units in the Project will be affordable units (the "Affordable Units") which will be subject to 
a Regulatory Agreement to restrict the sale of the Affordable Units to eligible affordable home 
owners who have household incomes no greater than 80% of the annual median income for 
Nantucket as defined by HUD, and that they will be paying no more than 30% of their annual 
income for their interest and principal mortgage payments, real estate taxes, insurance and 
homeowners' association fees; and  

WHEREAS, pursuant to the terms of the Comprehensive Permit and a 
Regulatory Agreement dated as of December 1, 2006 and  recorded at said Registry in 
Book 1064, Page 105 (the “Regulatory Agreement”), the Affordable Units will be sold 
to households earning no more than eighty percent (80%) of the median income, by 
household size, for Nantucket County (the "Base Income") as published from time to 
time by the Department of Housing and Community Development of the 
Commonwealth of Massachusetts or successor agency ("DHCD"); and 

WHEREAS, the Affordable Units are subject to deed riders governing re-sale (the 
"Affordability Requirement") in perpetuity, or to the extent permissible by law, but in no 
event for a period less than 99 years; and 

WHEREAS, pursuant to the requirements of the Comprehensive Permit and the 
Regulatory Agreement, a monitoring agent shall be retained to perform monitoring and 
enforcement services regarding compliance of the Project with the Affordability 
Requirement; and  

WHEREAS, NHA Properties Inc. (formerly d/b/a Nantucket Housing Office), is the 
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Monitoring Agent named in the original deed rider for each of the Affordable Units and 
Nantucket Housing Authority is the Secondary Monitoring Agent named in the original deed 
rider for each of the Affordable Units and the parties now desire to formalize the roles and 
responsibilities of each of the parties by entering into this Agreement,  

  
 NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, the parties hereto, intending to be legally bound, hereby agree 
as follows: 
 
 1. Monitoring Services.  Monitoring Agent shall monitor the compliance of the 
Project with the affordability requirements of the Comprehensive Permit, Regulatory Agreement 
and applicable deed rider, as more fully described herein. 
 

(a)  Affordability Requirement; Re-Sales.   
 
The Monitoring Agent agrees to monitor re-sales of Affordable Units (including setting 

Maximum Re-sale Prices within fourteen days of such requests from sellers of Affordable Units, 
review of income and asset certifications, deeds, and deed riders in the manner set forth in the 
applicable deed rider and Regulatory Agreement), for compliance with the terms of the 
Regulatory Agreement and consistency with the form of deed rider attached to the deed to the 
applicable Affordable Unit,  and issuance of certifications, as appropriate, in connection with 
approval of re-sales and the payment of recapture amounts to the Municipality. The Monitoring 
Agent shall also locate and select, or provide assistance to the Municipality in locating and 
selecting, Eligible Purchasers, including without limitation, ensuring compliance with the 
approved Marketing Plan and lottery process in accordance with the applicable deed rider, 
Regulatory Agreement and applicable state and federal laws, rules and regulations. 

 
 
 
 (b) Supplemental Monitoring Services.  The Monitoring Agent shall provide reasonable 
supplemental monitoring on its own initiative in order to ensure to the extent practicable the 
compliance by the owners of the Affordable Units with the requirements of the Affordability 
Requirement, including without limitation the owner-occupancy requirement and the re-sale 
restrictions (including recalculating the Re-sale Price Multiplier, if necessary).  The services 
hereunder shall also include considerations of requests for refinancing, approval of capital 
improvements, further encumbrances and leasing an Affordable Unit. The services hereunder 
shall not include any construction monitoring.  The services hereunder shall include follow-up 
discussions with the owners of the Affordable Units, if appropriate, after an event of 
noncompliance.   
 
 2. Monitoring Services Fee.  As provided in the deed rider for each Affordable Unit, 
the Monitoring Agent shall be entitled to a fee of up to two and a half percent (or such other 
amounts as set forth in the applicable deed rider, hereinafter, the “Re-sale Fee”) of the Maximum 
Re-sale Price, regardless of whether the Affordable Unit is being sold to an Eligible Purchaser, 
as that term is defined in the Deed Rider, or the Municipality, or to a third party at fair market 
value under the terms of the deed rider.  In the event that the Property is sold for less than the 

28



Maximum Re-Sale Price, the fee shall be equal to ¾ of 1% of the actual re-sale price (or such 
other amounts as may be provided in the applicable deed rider).  The re-sale fee shall  be paid by 
the seller of the Affordable Unit at each closing as a condition precedent to closing, for the 
services with respect to monitoring each subsequent sales transaction for compliance with the 
Affordability Requirement as set forth in this Agreement   Such fee shall be payable for all 
transfers of Affordable Units, including those to an Eligible Purchaser, the Municipality,  or any 
other purchaser.  If the Monitoring Agent’s fee is not paid at the time of closing, the Monitoring 
Agent shall be entitled to payment from the purchaser of the Affordable Unit and to bring an 
action and seek an attachment of the interest of the purchaser in the Affordable Unit.  The ZBA 
shall have no responsibility for payment of any fee to Monitoring Agent hereunder.  
 

3.  Enforcement Services.  In the event of a violation of the provisions of the 
applicable deed rider, the Affordability Requirement, or the Regulatory Agreement,  the 
Monitoring Agent shall have the right, with the prior consent of the ZBA, to take appropriate 
enforcement action against the unit owner or the unit owner’s successors in title, including, 
without limitation, legal action to compel the unit owner to comply with the requirements of the 
relevant deed rider, the Affordability Requirement, or the Regulatory Agreement, all as is 
provided in the relevant deed rider and/or Regulatory Agreement.  The Monitoring Agent shall 
be entitled to seek recovery of its fees and expenses incurred in enforcing the deed rider, the 
Affordability Requirement, or the Regulatory Agreement against the unit owner and to assert a 
lien on the relevant unit to secure payment by the unit owner of such fees and expenses. 

 
In the event of a violation of the provisions of the Comprehensive Permit, the Zoning 

Bylaw or the Nantucket Code, the Monitoring Agent shall, with the prior consent of the ZBA, 
first attempt appropriate enforcement action against the unit owner to compel the unit owner to 
comply with the relevant requirements thereof by issuing written notice of the alleged 
violation(s), cease and desist orders, or similar enforcement requests. The Monitoring Agent 
shall provide the Zoning Enforcement Officer with copies of any and all such notices and orders.  
In the event that such violations are not cured within a reasonable period of time, the Monitoring 
Agent shall then refer the matter to the Zoning Enforcement Officer and request that an 
enforcement action be brought in accordance with the provisions of Chapter 139, Article V, § 
139-25 of the Nantucket Code. 

 
 The Monitoring Agent shall not be entitled to seek any compensation or reimbursement 
from the ZBA in connection with the enforcement services under this Section, it being 
understood that the Monitoring Agent shall look solely to the reimbursement rights described in 
the applicable deed rider for payment of the Monitoring Agent’s costs and expenses.   
 
 4. Term.  The monitoring services are to be provided for so long as there is any 
Affordable Unit subject to the Affordability Requirement.  The term of this Agreement shall end 
on the date six (6) months after the later to occur of the latest expiration date of the term of the 
Affordable Housing Restriction attached to any of the Affordable Units.  Notwithstanding the 
above, this Agreement may be terminated at will by the Monitoring Agent or the ZBA with sixty 
(60) days written notice to the other parties.  In addition, this Agreement may be terminated 
immediately by the ZBA in the event that the Monitoring Agent be dissolved, becomes incapable 
of, or otherwise neglects or refuses to fulfill its obligations during the term of this Agreement.   
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 5. Responsibility of Monitoring Agent.  The Monitoring Agent shall be responsible 
for such actions and responsibilities as are set forth in the Regulatory Agreement and applicable 
deed rider and this Agreement.  To the extent such instruments require the Monitoring Agent to 
act together with the Secondary Monitoring Agent, the Monitoring Agent shall act in good faith 
to collaborate and perform such actions are required thereunder.   
 
The Monitoring Agent shall not be held liable for any action taken or omitted under this 
Agreement so long as it shall have acted in good faith and without gross negligence. 
 
 6. Responsibility of Secondary Monitoring Agent.  The Secondary Monitoring 
Agent shall be responsible for such actions and responsibilities as are set forth in the Regulatory 
Agreement and applicable deed rider.  To the extent such instruments require the Monitoring 
Agent to act together with the Secondary Monitoring Agent, the Secondary Monitoring Agent 
shall act in good faith to collaborate and perform such actions are required thereunder.    In the 
event that this Agreement is terminated for any reason, the Secondary Monitoring Agent shall act 
as the primary Monitoring Agent until such time as a successor Monitoring Agent is duly 
appointed.   
 
 7. Successor Monitoring Agent/Further Delegation/Conflict of Interest.  In the event 
of termination of this Agreement, the ZBA shall promptly appoint a successor monitoring agent 
to serve as Monitoring Agent for the remaining term of this Agreement. The Monitoring Agent 
shall not delegate all or any portion of its obligations hereunder without the prior approval of the 
ZBA. If the Monitoring Agent performs any functions such as running a lottery, which would be 
subject to oversight by the Monitoring Agent, the Monitoring Agent must delegate oversight of 
such functions to the ZBA or an entity approved by the ZBA. 

 
8. ZBA Designee.  The ZBA may designate an agent to act on its behalf with respect 

to the subject matter of this Agreement.  Any such designation shall be made in writing, 
including the name and contact information of such designee, and provided to the Monitoring 
Agent and the Secondary Monitoring Agent. 

 
9. Third-Party Beneficiaries.  The ZBA shall be entitled to enforce this Agreement 

and may rely upon the benefits of this Agreement. 
 

10. Indemnity.  The ZBA agrees to indemnify and hold harmless the Monitoring 
Agent against all damages, costs and liabilities, including reasonable attorney’s fees, asserted 
against the Monitoring Agent by reason of its relationship with the Project under this Agreement 
and not involving the Monitoring Agent acting in bad faith and with gross negligence.  

 
 11. Applicable Law.  This Agreement, and the application or interpretation hereof, 
shall be governed by the laws of The Commonwealth of Massachusetts. 
 

12. Binding Agreement.  This Agreement shall be binding on the parties hereto, their 
heirs, executors, personal representatives, successors and assigns. 
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 13. Headings.  All paragraph headings in this Agreement are for the convenience of 
reference only and are not intended to qualify the meaning of the paragraph. 
 
 14. Conflict.  In the event that any terms of this Agreement conflict with the terms of 
the Regulatory Agreement or the applicable deed rider, the terms of the Regulatory Agreement 
or the applicable deed rider shall be controlling.  
 
 15. Entire Agreement. This Agreement supersedes all prior agreements between the 
parties with respect to the Project, whether oral or written, including without limitation, all 
correspondence between the parties and between counsels for their respective parties. This 
Agreement constitutes the sole and entire agreement between the parties hereto with respect to 
the subject transaction, and the rights, duties, and obligations of the parties with respect thereto.  
In executing this Agreement, the Monitoring Agent acknowledges that the Monitoring Agent is 
not relying on any statement, representation, warranty, covenant or agreement of any kind made 
by the ZBA or any employee or agent of any of the foregoing, except for the agreements set forth 
herein. 
 
 16. Definitions.  Any capitalized term used and not defined herein shall have the same 
meaning as set forth in the Regulatory Agreement or the applicable deed rider. 

[signature page follows] 
 
 
 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed as 
of the date first written above. 
 
 
MUNICIPALITY 
Town of Nantucket Zoning Board of Appeals 
By: 
 
 
      
Name: 
Title: 

 
 
MONITORING AGENT 
NHA Properties, Inc., d/b/a Housing Nantucket 
By: 
 
 
      
Name: 
Title: 
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SECONDARY MONITORING AGENT 
Nantucket Housing Authority  
By: 
 
 
      
Name: 
Title: 
 
553847.2/NANT/0001 
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Kimberly M. Saillant, Esq. 
ksaillant@dwboston.com 

VIA FEDERAL EXPRESS 
Nancy Sevrens, Chairwoman 
Zoning Board of Appeals 
22 Vesper Lane 
Nantucket, MA 02554 

Bk: 01057 Pg: 266 

RECEIVED 
DEUTSCH WILLIAMS BHOOKS 

DERENSIS & HOLLAN~.<SEf' 16 All :20 
A':e'rORNEYS A'l' LA 'v 

99 Slli\Ii\-IEH. S'l'H.EE'l' 

BOS'l'O", "ASSACIIt:SI•OTTS02110-NJ ~tt~~k 
(617) 951-2:100 

!<'AX (617) 951-2323 

September 12, 2002 

Re: 
v. 

Nantucket Homes for People 
Nantucket Zoning Board of Appeals 

Bk: 1067 Pg: 286 Page: 1 ol 47 
Doc: NOTIC 12126/2006 12:16 Pl 

Housing Appeals Committee Docket No. 01-06 

Re: Nonnan W. Chaleki and Robert Scheide 
v. Michael 0 'Mara, William P. Hourihan, D. Neil Parent, and Edward S. Sanford as the duly 

appointed members of the Town of Nantucket Zoning Board of Appeals and Nantucket Homes 
for People, Inc., as Applicant and Developer 
Nantucket Superior Court Civil Action No. 01-22 

Dear Chairwoman Sevrens: 

Enclosed please find the following documents with regard to the above entitled m.a:i •z. .. z~ 
1. Ongmal Letter oflntent; c; c: 

rr· 
2. Comprehensive Permit Decision; and ~ P 

?<: -

3. Certification. 

Please sign the Certification where indicated and file these documents with the Town Clerk's Office as 
soon as possible. 

If you have any questions whatsoever, please feel free to ntact me. 

Very! 

Ki 

::0 
m 
0 
m 
< 
rn 
0 
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Peter L. Freeman, P.C. 
Attorney-at-Law 
86 Willow Street 

Yannouthport, Massachusetts 02675 

Kimberly M. Saillant, Esquire 
Deutsch Williams Brooks DeRensis 

Holland & Drachman, P.C. 
99 Summer Street 
Boston, Massachusetts 02110 

Joseph M. Guay, Esquire 
108 Surfside Road 
P.O. Box 1294 

(508) 362-4700 
FAX (508) 362-8281 

LETTER OF INTENT 

Nantucket, Massachusetts 02554-1294 

RECEIVED 

'02 SEP 16 All :20 

NANTUCht; 
TOWN CLERK 

July 26, 2002 

RE: Nantucket Homes for People, Inc. v. Nantucket Board of Appeals 
Housing Appeals Committee No. 01-06 

Norman Chaleki and Robert Scheide v. Nantucket Board of Appeals, et al 
Nantucket Superior Court Civil Docket No. 01-22 

Dear Ms. Saillant and Mr. Guay: 

This letter is intended to set forth the terms of the settlement of the above-referenced 
litigation to which my client, Nantucket Homes for People, Inc., (''Homes") has agreed in regard 
to the Comprehensive Permit issued by the Nantucket Zoning Board of Appeals ("Board"), 
Decision No. 066-00, dated April 27, 2001, for the Compass Rose Development. The terms of 
the settlement are as follows: 

1. 

',,· .. ,,, 

Homes agrees that the Comprehensive Permit issued by the Board shall be 
revised to provide that the maximum residential housing units to be built under 
the Comprehensive Permit shall be reduced from thirty-six (36) units to twenty
eight (28) units. 

Of the twenty-eight (28) units, 25% (7 units) shall be "affordable" units under the 
New England Fund program. 

· Condition No. 27 of the Comprehensive Permit, relating to the clean-up of the 
junk-yard at 20-24 South Shore Road, shall be deleted. 
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.. 
Letter of Intent 
July 26, 2002 
Page Two 

Bk: 01057 Pg: 268 

4. The reason for the deletion of Condition No. 27 of the Comprehensive Permit is 
as follows: The reduction of the number of units in the project to 28 results in a 
reduction in the potential income on the project of at least $400,000.00. This 
income was intended to be used for the clean-up of the junk-yard, in preparation 
for Phase Two of the Compass Rose Development project. Homes will now be 
forced to shift the cost of the clean-up to said Phase Two, rather than doing it and 
paying for it as part of Phase One and Homes agrees to and shall fulfill its 
obligations of the terms under Condition No. 27 during Phase Two of the project. 

5. It is not Homes' intent to avoid the aforesaid clean-up, which is necessitated by 
Phase Two, but rather, simply to shift the timing of the clean-up, as provided in 
Paragraph 4, above. 

6. Condition No. 2 of the Comprehensive Permit, relating to the identification of an 
independent monitoring agent, shall be revised to add a provision for the 
identification of a secondary monitoring agent, namely, the Nantucket Housing 
Authority; provided, however, Homes will not be responsible for any additional 
costs for Nantucket Housing Authority acting as a secondary monitoring agent. 

7. Condition No. 7(1.) of the Comprehensive Permit reads as follows: "No 
unregistered, uninsured, or inoperable vehicles and no trailers, boats, recreational 
vehicles or campers shall be allowed on the site overnight". This Condition shall 
be revised to add a restriction prohibiting (i) parking, overnight, of automobiles, 
trucks, motorcycles, mopeds and all other motorized vehicles on the private roads 
Folger Avenue, Field Avenue, Cherry Street and Blueberry Lane and prohibiting 
(ii) parking, at any time, of boats and trailers on the private roads, namely, 
Folger Avenue, Field Avenue, Cherry Street and Blueberry Lane. 

8. Under III, THE PUBLIC HEARING, B. Project Description (1.) Physical 
Characteristics of the Comprehensive Permit, the Board specified the percentage 
of single family homes and duplex buildings to be constructed in the Compass 
Rose Development based on thirty-six (36) housing units. The number of 
residential housing units is, by agreement, being revised and reduced to twenty
eight (28) residential housing units. Homes agrees and acknowledges that the 
Compass Rose Development project shall be comprised of twenty-eight (28) 
single family residential housing units constructed on lots approximately 5,500 to 
5,700 sq. ft., of which twenty-seven (27) housing units will be three (3) bedroom 
units and one (1) housing unit will be a two (2) bedroom unit for a senior or 
disabled owner/occupant. As stated in Paragraph 2 above, seven (7) of the 
twenty-eight (28) housing units will be "affordable" units under the New England 
Fund program. 
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Letter of Intent 
July 26, 200 
Page Three 

Bk: 01057 Pg: 269 

9. This settlement must be global, that is, it must be agreed to by the Board and by 
the Plaintiffs in the above-referenced Superior Court case, who must agree to 
withdraw their appeal, with prejudice. Similarly, Homes will withdraw its appeal 
before the Housing Appeals Committee, with prejudice 

10. This agreement, by execution hereof, shall be memorialized in writing by Homes, 
the Board and the aforesaid Plaintiffs. 

11. This agreement, when executed, shall be non-appealable by all interested parties 
and all parties to the above referenced litigation hereby waive all rights of appeal 
of the Comprehensive Permit issued by the Board, Decision No. 066-00, as 
amended hereby; provided, however, all parties expressly reserve their rights of 
enforcement of the Comprehensive Permit issued by the Board, as amended 
hereby. All interested parties shall mean and include Homes, the Board, Norman 
W. Chaleki, Robert Scheide, and all persons who have contributed financial 
support for Messrs. Chaleki and Scheide in the pending Nantucket Superior 
Court case referenced above. 

The terms expressed herein are for the purposes of settling the above-referenced 
litigation, and shall not be construed or used as an admission or waiver of any of my client's 
rights, which rights are expressly reserved. Provided, however, the settlement terms under this 
agreement shall be binding and enforceable against my client, Homes, if such settlement terms 
are agreed to and accepted by the Board and Plaintiffs, Norman W. Chaleki and Robert Scheide 
by execution hereof. 

If your clients are in agreement with the terms of this Letter of Intent, please sign a copy 
of this letter where indicated and return to me by facsimile and regular mail, as soon as possible. 

Thank you. 

Very truly yours, ~ 

(}J.~ 
-t:z: 
o> 

~ :IE :z: z:_, -("") c 
°' Peter L. Freeman, Attorney for 

r-S:: ,..., ,,. 
a 

Nantucket Homes for People, Inc. 
:::0 rr, -:i<: -

f.j 
Q 

/ 
Attorney for 

:fZo,pfug Board of Appeals 
Guay, Attorney for 

Chaleki and Robert Scheide 

.::0 
rn 
(") 

m 
< 
rn 
CJ 
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CERTIFICATION 

I, Nancy Sevrens, as the Chairwoman of the Zoning Board of Appeals for the Town of 

Nantucket do hereby certify that during a properly noticed Executive Session meeting of August 

29, 2002, the Board voted to accept the proposed Letter oflntent dated July 26, 2002, which 

modifies the Comprehensive Permit granted by the Zoning Board of Appeals with conditions, 

among others to reduce the number of allowable units from 32 to 28. 

::ODMAIGRPWISEIDW.Boston.Libl: 108397. I (0289.93) 

Nancy Sevr~ , Chairwoman 
Zoning Board of Appeals 
Town of Nantucket 
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RECEIVED COPY 

. '01 AllR 27 p 3 :37 TOWN OF NANTUCKET 

... ! ·~ 
·'. 

ZONING BOARD OF APPEALS 

ft-:~-i~stoN ON APPLICATION OF NANTUCKET HOMES _FOR PEOPLE, INC. 

FORA 
COMPREHENSIVE PERMIT 

FOR THE COMPASS ROSE DEVELoPMENT 
FOLGER AND FIELD AVENUES, BLUEBERRY LANE AND CHERRY STREET 

I. BACKGROUND OF APPLICATION 

An appllcatlon for a Comprehenslve-Pennlt pwsuant to M.G.L. Chapter M>B, Sections 20-
23 ("the statute") for 66 units of housing was filed wllh the Nantucket 1.onlng Board of Appeals 
("the Board")' by Nanlucket Homes for People. Inc. on August 7, 2000. The appllcaClon Is known 
as the Compass Rose Oe\'elopment. The locatlon d the proper\' hit ls the subject of this 
app8catlon Is boRlered by Fleld Awnue, Folger Awnue, Bluebeny lMe, and Cherly Street In #le 
Town of Namucket. NoClce.of the Public Heer'•IQ on the Appllcalion was duly poslsd at the Town 
Han. was maled to the Appllcaltt, abutters. ownecs d land dlRlclly opposite an an}' publl9 or · 
prfvafe street Ol'W8'J, abutlers to the abutlers wllhln three hundred feet of the propertv Ines of the 
subject prciperly, the ffantucketPlannlng Board and olherTown Agencies, and was pWlls!1ed In 
the Nantucket lnqulter and &flnwnewspaper. : A Public Heer'•IQ an the PeUllon was first held In 
the Large Group lnsCrucllon Room d·the Nantucket High School at 1:00PMOnSeptember1, . 
2000, and was continued to 8eptember XI, 2000, and again to Oclober26, 2000, and again to 
NOvember16, 2000, and agatn to December7, '2000, al)d agaln"toJanuary 11, 2001, 81\4 again 
to January30, 2001, and again to Februaty 13, 2001, and again on Februaly 20, 2001, during 
which the Board, 1he neighbors, and other concerned parties discuss ad changes to the plan wlUt 
the Appllcant. The heaitng was closed an February 10, 2001. The applicant granted to the 
Board 1hnae extensions of lime, thRIUgll Apel 27, 2001, for I to ls8ue lls final dedslon on the 
app8catlon for a Colnplehenslve Pennlt. The PoaRf. with the aaslsfl!lioe d Mr. Edward . 
Marchant, a consultant, hired by the Town to advise the Board on·the .COS lfllfufeS f!lld 
proOedural quesUons. slrongl)' suggested hltaAlduclion In densllv. acflanaetom condominium 
ownership to fee 111..,ie owner.hip, and a l9Vlsloll In the site ace a a a was wliln1116ad. The Board. 
also teeelved a report tom the Nantucket Plal•lflv PoaRf. dated August 31, 2000, which cited 
poll;lntlal traffic and access lsstMls Allated to the applicdxl'a densllv. ~ olher Issues. The 
Applicant submitted a fully nMsed plan on February 13, 2001, which lnooqlolatecl the changes 
prepared by the Board, forthe Board's review. The membenl ofthe Board hearing this . 
app8catlon were Mr. Michael Q'Mn, ~ Mr. Willam Hoult1an, Mr. 0. Nel Parent, Mr. 
~ Sanford and Mr. Edward TOOie. 

The_ Board has adopted no rules and regulations governing appUcatlons filed pursuant to 
Chapter 408 of the Massaohusetls General Laws; accordlngly, the model rules piepared by the 
Commonwealth of Massachusetls. Department of Housing and Community Developmen~ are the 
rul~s applicable to this applloatlon. 

. The Publlc Record of this decision Includes, but ts not ftmlted to, the appUcation, lncludlng 
~· plal)S, and specifications, supplemental materials lsted In Exhibit "A'; the 

· · ~enoe between the appRcant and the Board Usted In Exhibit "A'; the minutes of the 
:: · publlf:.ke.rlngs and meetings held by this Board to deliberate on this decision; agency and peer 

· ·· ~~ listed In Exhibit •e•; Wl1tten tesUmony and oonvnents received during tlie publlc 
- ' · ., ~-.~~talned In Exhibit "C"; and such other exhibits as Rsted herein or appended hereto. 

ATTESf: A(i)f:aJE COPY 

·. ::;,~,~~~ . 
'.-"; ·.,,....,,........' '• '· ... ··• .::· 
· .. ~-.<,j"j./Jr; ~;;..:•:fr TOWN CLERK. 
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ti. BACKGROUND OF CHAPTER 408 OF THE MASSACHUSETTS GENERAL LAWS 

This is an appllcation. revised as described herein, pursuant to M.G.L Chapter 408, 
Secllons 20-23 for a ~Ive Permit for the construction of 36 homes, a density reduction 
of twenty (20) homes from the Ollglnal application. These homes wll be sited on lols averaging 
approximately 5,000 sq. ft. The housing is being developed pursuant to.:the New England Fund 
Program ("NEP) of the Federal Home Loan Bank of Boston. J!ursuant to NEF, 25% of the units 
or 9 units wlll be sold to households whose aMUal incomes do not exceed 80% of the annual 
median income for Nantucket as defined by the U.S. Department of Housing and Urban 
Development ("HUD"), wlth no more than 30% of their annual lnoome going toward their interest 
and principal mortgage payments, including real estate taxes, Insurance, and any homeowners' 
assoclation fees. The prices for the affordable units wiU be between $103,000 and $135,000 for 
the two and three bedroom homes, respectively, based upon c:urrent guldefines. 

The statute essentially creates a mandate to local cltles and towns to allow the 
construction of low and moderate lnCOlne housing that requires reUef from othelwlse applicable 
local requirements and regulations, including but not lmlted to zoning by-laws, subdivision rules 
and regulations, and local Board of Health and Conselvation Conmsslon regulations, when there 
is a subs1antial need for low and moderate housing. Rather than applying to the various local 
boards and departmenfs for othelwise appllcable pennlts, the appllcant applies only lo the Zoning 
Board of.Appeals for a "Complehenslve Pelmlt." A Zoning Boan! of App e ala can Insist on full 
oompllance with an such local requlremenls and regulaUons only If they are, In the words of the 
statute. "oonsistent wlth local needs." Tl'ley wiU be oonsldered "oonsistent with local needs" If they 
are ieasonable, taking Into account "the regional need for low and moderate housing oonsldered 
with the number of low lnoome persons In the city or towns affected and the need to protect the 
.health or Safely of the oCcupants of the proposed ~sing or of the city or town. to promot4 better 
site al)d building design In relation to the sunoundiligS, or lo prese!V6 open space.• (Chapter 40B, 
M.G.1.4) 

The statute goes on. In section 20, to define certain minimal thresholds of low or 
moderate lnoome housing, The Town of Nantucket falls short of the minimum: the Slatutoly 
minimum for low and moderate lnoome housing units ls 10% and Nantucket has only 2.61% 
{based on Commonwealth of Massachusetts, Department of Housing and Convnunlty 
Development statistics). Fur1hennore, the Town of Nantucket has not met any of the other 
statutoly minima set forth In M.G.L Chapter 40B § 20 or 760 CMR 31.0. Therefore, the mandate 
created by the statute to create affon:lable housing stift applies to Nantucket. 

llL THE PUBLIC HEARING 

A. Jurtsdlctlonal Requirements 

M. the Publlc Hearing, a presenlatlon was given by the Appftcant and Appllcant's 
consultant, Mr. Robert Engler of stockanl, Engler & Brigham of Cambridge, MA The Applicant's 
Managing Director, Mr. Clifford Schorer, presented the Compass Rose DeVelopment, after Mr. 
Engler first explained how the Applicant satisfied the jurisdlctlonal requirements of the statute 
(see D. Findings of FaQt below). 

B. Protect Description 

Mr. Schorer then described the project, with the assistance of the Applicant's engineers, 
Rich Tabaczynskl of Atlantic Design; Holly Darzen of Linea 5, Inc., the Applicant's archH$CI; and 
the Appftcant's attorney, Peter Kyburg. 

1.) Physical Characterlst!cs 

The land is a 4.0 +/-acre site, wlth vehlc:ular access over paved roads via Blueberry Lane 
from South Shore Road, the nearest public road. The surrounding area ls primarily residential. 
The land ls bordered by private ways on Folger Avenue, Field Avenue, Blueberry Lane, and 
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Cheny Street The Compass Rose Development will consist of 36 homes. There will be nine (9) 
two-bedroom units and lwent¥-seven (27) threH>edroom units. Twent¥-elght (28) of the homes 
will be slngle-famlly homes. Four (4) homes wtl be attached slngle-famlly homes In two (2) 
duplex bulldlngs. The twcH>edroom unit will consist of &pplOldmately 1160-1480 sq. fl and the 
three-bedroom unit wiH consist of appro>Clmately 1620-1860 sq. ft. 

The development will be connected to munlclpal water and sewer systems. 

2.) Afforclablllty 

The nine (9) affordable units will be sold at $103,000-$135,000 for the 2- and 3-
bedroom homes. The ellglble affordable home owners win have household Incomes no greater 
than 80% of the annual median Income for Nantucket as defined by HUD, and they wHI be paying 
no more than 30% of their annual income for their Interest and principal mortgage payments, real 
estate taxes, insurance, and any homeowners' association fees. The affordable units wtll be 
randomly distributed throughout the entire development 

C. . Public Comment 

At each of the evenings of the Public Hearing, the Board asked for public convnent 
Many residents from the sunoundlng area spoke at various times. They expressed concerns 
about density, traffic, storm drainage, site plan design, noise. and other "quality of ife" Issues. 
The Board also received many questions about the pro foona and the abluty of the development 
to maintain long-term afforclabllily. 

In addition to input from several pertinent Town departments, Including a repori by the 
Nantucket Planning Board, the Board retained two engineering finns at the Applicanfs expense 
to conduct a peer review of the Traffic and Drainage studies. The engineering peer review report 
submitted by Horsley and Witten, the Board's engineering consultant, Is dated October 20, 2000, 
revised October 26, 2000, and the traffic peer review report by Rizzo and Associates Is dated 
October 20, 2000. 

D. Findings of Fact 

1. The Board has jurisdiction to Issue a comprehensive pennlt In 
accordance with the Act, In accordance with the foUowlng: 

a. The Applicant, Nantucket Homes for People, Inc., Is a non-profit 
01ganlzatlon within the meaning of the Pd. 

b. The New England Fund (NEF) has been accepted as an eligible 
program under the Ad. by the Housing Appeals Commftlee. The 
Applicant proposes to fund the project with NEF funding. The 
Applicant has received a PIOject EAglbluty letter, pursuant to 760 
CMR 31.01 (2), for the project from CIUzens Bank, a member 
bank of the Federal Home Loan Bank Board; therefore, the 
Applicant fulfills the requirement of 760 CMR 31.01 (1 )(b) that 
"The project shall be fundable by a subsldlzing agency under a 
low and moderate Income subsidy program.' Thus, the project 
complies with the regulations concerning fundabHily by a 
subsidizing agency. 

c. The Applicant has demonstrated that It has control of the 
property by providing the ZBA with a copy of the deed conveying 
the tlUe In the property from Raymor Racquet CIUb, Inc. to the 

·Applicant, Nantucket Homes for People, Inc., dated June 8, 
2000, and recorded In the Nantucket Raglstty of Deeds, Book 
663, p. 3, June 8, 2000. (Exhlbtt A 1. 0.) 
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2. The Project Is consistent with local needs: 

a. Based on the statistics malnlalned by the Depaltment of Housing 
and Convnunlty Development and ~by the Applicant 
(Exhibit A 1. E.}, the Town has fallen elgnlflcantty short (only 
2.61%) ofthe goal of 10% oflls year-f'OUlld housing units 
dedicated to low and moderate Income households. This Is 

, despite the fact that the Town and Nantucket Housing Authority 
has produoed 86 units of ellg~ housing, and there have been 
numerous housing Initiatives ln8plred by the Town's 
Comprehensive Community Plan, Including actions taken at 
recent Town Meetings, all In an effort to meet the substantial 
community need for housing. 

3. The Project raises significant local health and safety Issues: 

a. The Project must rely on munlclpal sewer and water service In 
order to support the denslt¥ of development proposed by the 
Applicant The nearest QOf"•"18Cliolls are located a significant 
distance from the site, and the Applicant must exlend secvlces 
from the nearest faclliUes In the vicinity of SUt1's1de Road. 

b. There are no conslructed pedestrian facilities In the 
neighbolhood, or along South Shore Road. The nearest 
pedestrian and bicycle path Is on Surfside Road. The lack of 
these faclliUes Is deemed to be an unsafe situation for 
pedestrians and bicycllsls given the level of vehicular traffic at 
the lnterseclion of South Shore, Fairgrounds, and Surfside Road, 
and along South Shore Road Itself. A combined bicycle and 
pedestrian path ,along South Shore Road from Surfside Road to 
Bluebeny Lane Is neoessaiy to ensure pedestrian and bicycle 
safety. 

c. To mitigate the traffic Impacts Identified In b, above, the Board 
believes that Improvements to the lntenlection of South Shore, 
Fairgrounds, and SUrfslde Roads are neoen ary to ensure 
vehicle, pedestrian. and blcyde safety, as recommended by the 
Trallic Safety Advisory Committee (ExhlJlt B 13). 

d. Bluebeny Lane Is the only unil119ded access from the site and 
Immediate neighborhood onto South Shore Road. The 
Nantucket Planning Board, for projects that have slgnlflcanUy 
fewer units than this project, routinely requires a second access, 
sometimes solely for emergency purposes. The Board·finds that 
a secondary emergency access Is highly desirable for the safety 
and well-being of the residents of the project, but not required. 
This cdncluslon Is supported by the report of the Planning Board 
(Exhibit B 5, and September 1 minutes of Public Hearing). 

Relaxation of restrictions are necessaiy to ensure affordablltty, but the conditions and 
restrictions set out below are necessaiy to protect the publlc health and safety: 

E. Board DlscuSBlon and Vote 

After Board discussion at Its meeting held on Aprll 17, 2001, a Motion was mede by 
Edward S. Sanford, seconded by Edward Toole, to GRANT the Comprehensive Permit, and to 
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allow those waivers requested from the Nantucket local by-laws and regulations, as shown on 
Exhibit D attached hereto and lncolµocated herein by reference, and to Incorporate the following 
CONDmONS Into the Comprehensive Pennlt 

CONpmoNS 

1. The Applicant. although approved for 36 units, must seek funding through the 
HOME program during the next round of applications to the Massachusetts 
Department of Housing and Community Development ("OHCD"), and shall use Its 
best efforts to secure this funding. The funding sought shall be $45,000.00 per 
affordable unit or whatever greater amount Is allowed. If the AppUcant succeeds 
In securing at least $350,000 for the project, the density shall be reduced by 4 
units to a total of 32 single family detached homes on approximately 5,600 
square foot lots. If successful In DHCO's Spring 2001 application round, the 32-
unlt plan, as submitted, shall become the reoord plan. If unsuooessful In DHCD's 
Spring 2001 application round, the 36-unlt plan, as submitted, shan become the 
record plan. 

2. The Applicant shaU Identify an independent monlfOllng agent, acceptable to the 
Board, to monitor the project. pursuant to the Regulatory Agreement described In 
Paragraph 3 below. The Applicant shal bear all costs for the monitoring agenfs 
contract/servloes. Citizens' Housing and Planning Association, of Boslon, MA 
("CHAPA") has been Identified by the AppUcant as an Independent monitoring 
agent, and Is acceptable to the Board. 

3. The AppUcant, the Board, Citizens Bank, and CHAPA, shall execute a Regulatory 
Agreement, substantlally In the form as attached herewith as Exhibit F, but 
subjec:t to the review and approval of TOY.Ill Counsel prior to reoordlng In the 
Nantucket Registry of Deeds, which shall lnoo!porate the following Conditions as 
to Affordablflly: 

a.) Twenty-five (25%) pen:ent of the units shaU remain affordable In 
perpetuity (or to the maximum extent permitted by law, but In no case 
less than 99 years from the first deed~. meaning that except as 
hefelnafter stated, they shall be sold to people whose annual lnoome, 
adjusted for fanVly size, does not exceed eighty (80%) percent of the 
median annual lnoome for Nanluc:ket as defa"led by HUD. A Deed Rider, 
subsbp1llally In the form attac:hed her9wlth as Exhibit e, and subject to 
the review and approval of Town Coc.nsel, shal be executed and 
reoorded for each affordable home. Applicant ag.- that prior to the 
closing of the first Affordable home, Appllcant wlll modify the form of 
Deed Rider used for the Affordable homes to Include any additional 
reasonable pcovlslons that wiU further protect the long-term affordability 
of the Affordable homes, If such language Is provided to the Applicant by 
the monitoring agent and/or Board In a timely manner. The purpose of 
this oondltlon Is to ensure that the actual Deed Rider used and reoorded 
reflects the then current •sfate.of..the.. for such deed riders to ensure 
that Affoc'dable homes are protec;ted for the longest possible legal period 
and to minimize the risk that such homes may be lost as an affordable 
housing resource. 

b.) The affordable units shall be marketed and sold to the fullest extent 
legally pennlsslble, with preference for Nantucket residents, with third 
party monitoring of the lottery process by CHAPA. Additional oversight 
of the lottery prooess may be provided by the Nantucket Housing 
Authority, at no cost to Applicant 
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4. Prior to the start of construdion, the Applicant shall record the aforesaid 
Regulatory Agreement, after execution by all required parties, at the Nantu<:ket 
Reglstly of Deeds, with a marginal reference to the deed or deeds for the locus 
Into the Applicant. 

5. The Appllcant shaH establish a legally binding home-owners' association (the 
• Association1 which will maintain the roads and other common areas of the 
project; wlU be responsible to maintain, repair and replace the roads and other 
Improvements located In the common areas of the project, as well as contiguous 
areas and appurtenant facilities to the extent required by the Comprehensive 
Permit; and wta have authority to Impose maintenance fees and enforce both the 
conditions of the Comprehensive Permlt and any rules and regulations of the 
Association. The Association wlU pay a fair pro rata share with abutters for any 
Improvements or repairs to roads contiguous to the Project 

6. The Appricant, the other parties thereto and the Association required under 
Paragraph 5 above shaft comply with the requirements of the Regulatory 
Agreement 

7. The following conditions and rules and regulations shall be binding upon the 
Owners, the Occupants and the Association, under the authority of the 
Association, .Its heirs, and assigns: 

a.) . No Affordable Units may be rented, and they must remain owner-
oocupled, consistent with applicable deed restrictions and the Deed 
Rider. 

b.) lfthe mall<et-rate unit Is owner-«:CUpied, the occupancy ofthe Market 
Rate Units may not change more than three times per calendar year. For 
the purposes of this condition, occupancy shall Include owner occupancy 
and tenancy of any length. Non owner-occupied unlls shaft not be 
leased for a term of less than twelve (12) months. All leases must be 
submitted to the Association to ensure compllanoe. 

c.) No Market Rate Unit may remain vacant for more than ninety days In any 
calendar year. 

cl.) No more than two adult persons per bedroom may occupy any of the 
Affonlable or Market Rate Units. This condition shall not apply to minor 
children under 18 years of age, except that In no case shall total 
occupancy of either Affordable or Market Units exceed three (3) persons 
per bedR>om, Including adults and minors. Habitable space shaft not 
Include attics and basements. 

e.) No units may be expanded beyond the original building envelope. 

f.) No OWner or Occupant may add outl>Ulldings, secondary dwelling units, 
apartments, or garages. Fences, and sheds for the storage of garbage 
receptacles, lawnmowers, bicycles, toys, and slnlilar Items may be 
allowed by written consent of the Association, and constructed In 
compliance with an building codes and HOC guldeUnes. 

g.) No units shaft be occupied as donnttori8s, employer dormitories, or like 
housing, as such housing may be defined by the Nantucket Zoning 
Bylaw. No more than 5 lndlvtduals unrelated by manlage are aftowed to 
reside In any dwelling unit. 
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h.) The Association shall have the authority and lien pow81S to collect 
Association fees for common area maintenance, Including the power to 
Impose reasonable fines for failure to comply with the conditions of the 
Comprehensive Permit. 

I.) Among other uses, Association fees collected shaU be used for 
contribution In common with other abutters whose prop8ltles front and 
gain access onto Folger Avenue, Flekl Avenue, Cheny Street. and 
Bluebeny lane to maintain adjacent portions of these streets, and to 
provide for snow removal, until, If and when, the Town or county of 
Nantucket assumes this responslblllty. 

j.) The OWners and Occupants shall keep their exterior areas in a high state 
of maintenance and cleanfiness, with the Association having the power 
to enforce compliance and to take such curative or remedial action as 
the Association may deem necessary, and to place Rens on units for the 
Association's expenses Incurred In so doing. 

k.) The Association shan keep the roads, catch basins, drainage swales and 
other common areas and common Improvements In a high state of 
ma1nlenance and cleanfiness. 

I.) No unregistered, uninsured, or Inoperable vehlcles and no trailers, boats, 
recreational vehlcles, or campers shaft be allowed on site overnight 

m.) There shaft be only low-wattage, unldlrec:tlonSI, downward..faolng exterior 
fighting, preventing glare onto adjacent property. 

n.) No commen:lal signs of any kind, Including "For Rent" or "For Sale" 
signs, shaft be posted. 

o.) There shaft be no change In the bylaws ofthe Association without the 
approval of 90% of the Owners (29, If a 32-untt project; 33, If a 36-unlt 
project), and OWners may not vote changes Inconsistent with the 
Regulatory Agreement and Deed Rider and any other deed res1rlctlons 

. of the Comprehensive Permit. 

p.) AD units shaft be sheathed In clear or better cedar shingles, using high 
quality conslrudlon matellals and fledlnlques, all In accordance with the 
rules and regulations of the Nantucket Hlslorlc Dlslrict Comm1sslon and 
an appllcab1e codes and laws, except those for which an exception was 
granted through the Comprehensive Pennlt ptocess. 

q.) All driveways shall be either white gravel or shell, with a minimum of two 
(2) off-street parl<lng spaces assigned to each unit. 

r.) No more than one dog per dwelling unit shall be pennltted. All dogs shall 
be leashed and owners shall be responsible for prompt removal and 
dlsp()sal of animal waste from their dogs from Within the layout of Field 
and Folger Avenues, Cheny Street. and Bluebeny lane, or any other 
neighborhood public or private way. 

8. Deeds to all units, Including Market Rate Units, shall Include reference to the 
Association, and the Association's authority to Impose maintenance fees and to 
enforce the rules and regulations of the Association. With respect to Affordable 
Units, deed restrictions shall Include an option to purohase or right of first refusal 
or right of first offer in favor of the Town of Nantucket. The standard language to 
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be employed In each deed shaU be reviewed and approved by Town Counsel 
prior to recording of the first deed conveying property In the Project 

9. With respect to the Initial sale and any future ~les of the Affordable Units, 
priorily to purdlase must be secured In favor of existing permanent residents of 
Nantucket to the fullest extent pennlsslble by law. 

10. local pre-marketing of the Market Rate Units shall begin 90 days prior to their 
general open listing with a Broker. This pre-marketing period shall Include only 
local advertising, local notices, appearances at local social and religious 
functions, and a series of lnfonnatlon sessions. This pre-marketing is targeted 
dlreclly at owner-occupying Nantucket Residents. If marketing is done In 
phases, this condition shaft apply to each phase. 

11. Affordable units shall be distributed randomly throughout the development. and 
they shall become available In a ratio of not less than one Affordable Unit to 
every three Market Rate Units until all units are sold. 

12. All units shaft be single family dwellings on lots of approximately 6,000 to 5,500 
sq. ft. and shaU be owned In fee s~le. 

13. The developer agrees that the sales price structure of Individual market units, as 
proposed In the final budget provided to the Board, and atlached herewith as 
·Exhibit G, shall not vmy If such variances would create a change In the plOjecled 
surplus of 11 % by more than +/. 4%, In other words, a decrease In the proposed 
surplus to less than 7% or an Increase In the proposed surplus to greater than 
16%. 

If the project generates a surplus In excess of 15%, all monies above 15% would 
be turned over to the Town of Nantucket for affordable housing purposes. 
Further referenoe ls made to a letter from Mr. Schorer to the Zoning Board, dated 
April 13, 2001, which commits to dedicate any surplus to cl1artlable causes on 
Nantucket. 

The developer may, at Its option, and subject to approval of the Board, reduce . 
the prioes of cerlaln units and further restrict the appreciation potential of such 
units rather than generate a surplus larger than 16%. 

Applicant shal submit an 8udlted cost certification of an revenues and expenses, 
lndudlng any iebates reoelved from suppliefs, prepared by a Cec1lfied Public 
Accountant aooeptable to the Board. Such cost celtlficatlon shaU comply with the 
requliements established by the Monitoring Agent 

14. The project will be oonnected to the Nantucket sanitary sewer system. The 
Applicant. at his own cost, shaU design to Town of Nantucket specifications, and 
seek State and Department of Pubfic Works approval for, and construct, a 
oonnection to the municipal sewer system which wUI service the msximum 
number of abutters as defined below. This system shall oonslst of either an on
site pumping station, oversized to aocept gravity feed from other sites, or, If 
possible and permlsslble, a gravity feed system to a newly oonslnloted pumping 
station. The maximum number of abutters shall include those within eight 
hundred feet of the project as of the date of this decision (approximately 30 
single family homes), the potential assisted IMng project (based upon 
calculations provided by the potential developer), and phase two, as outlined In 
the original appllcatlon of the Compass Rose Development Upon completion 
and aooeptanoe of these improvements, the applicant shall prompUy oonvey the 
Improvements to the Town. 
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15. The Applicant &haU construct, with the assistance of the wannacomet Water 
Company, a new water main down South Shore Road and a loop of supply pipe 
sized to service the same project area as defined In# 14, above, so that other 
properties In the area wiR be able to tie Into the water main or the supply loop. 
This water main and loop shaft contain fire hydrants as required by the Nantucket 
Fire Department, and shaff be designed to wannacomet water Co111>&ny and 
State specifications. Upon completion and acceptance of these Improvements, 
the applicant shaU promptly convey the Improvements to the Town. 

16. The Applicant agrees to construct at Its expense a bicycle path running parallel to 
South Shore Road In aocon:lance with plans prepared and permitted by the Town 
and approved by the Board of Selectmen which bicycle path shall connect 
Blueberry Lane with the Surfside Road Bicycle Path. 

17. Prior to the start of construction, the Applicant shall submit final plans for road 
and drainage Improvements to Field and Folger Avenues, Cherry Street, and 
Blueberry Lane as described In 20, below, In acccxdance with the standards for 
such Improvements contained In the Planning Board's Rules and Regulations 
Governing the Subdivision of Land. These plans shall Include plans for the 
staging of equipment and construction materials and soil stockpiles, removed 
from South Shore Road and Bluebeny Lane, to the extent feasible. Said plans 
shaU be reviewed by the Board's engineering oonsultant, at the expense of the 
Applicant, and shall be acceptable to the Building Commissioner. The Town of 
Nantucket has agreed to assume the responsibility for the timely design and 
pennltllng of Improvements to the lntersecllon of SUrfslde Road, South Shore 
Road, and Fairgrounds Road, provided that the Applicant reimburses Town for 
the Town's costs associated with such design and pennltting. 

18. The applicant shall Incorporate In the plans for road, sewer, water, and drainage 
Improvements measures to control erosion, sedimentation, and dust during 
construcUon. 

19. Prior to the start of construction, a pre-construction meeting shall be held among 
the Applicant; the Applicant's conlrackll$; utility company representatives; the 
Board's representatives; representatives of the DPW and the wannacomet 
Water Company; and the Board's engineers who wiU be Involved In the 
Inspection of the road and drainage lmpcovements. The Applicant shaU select 
and have on-site a Clelk of the Wocb. acceptable to the Board. 

20. The Applicant shaU perform at his own cost, or with State funding, as appropriate, 
the following Improvements prior ti the Issuance of the first Certificate of 
Oocupaney for units within the Project, except as otherwise noted herein. An 
exception to this requirement Is hereby granted to the Applicant who Is allowed to 
construot one sln.tcture as a l1l8lketlng model, only. A certificate of occupancy 
for this marketing model shall be given only upon compliance with the 
requirements for this # 20: 

a.) Pavement of Folger Avenue from Bluebeny Lane to Cherry Street with 
bituminous concrete. The final course of pavement will be deferred, but 
In no case longer than the Issuance of a Certlfic:ate of Occupancy for 
60% of the units In the Project The applicant may delay the Installation 
of the final course to beyond the 60% bulldout threshold upon receipt by 
the Zoning Board of a guarantee acceptable to the Board for 110% of the 
value of the final course, satisfactoly to the Planning Board's consulting 
engineer (see condition 20.L, page 10). In any event, the final course of 
pavement shall not be Installed later than the Issuance of the final 
Certificate of Occupancy for the project. 
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b.) Grading and improvement of Field Avenue from Bluebeny lane to 
Cheny Street with hard-pack material, or a •gravel spec" road, if the 
fonner ls unacceptable to the Board, foffowlng consultation with Its 
consulting engineer. 

c.) Drainage Improvements to mitigate storm water runoff and drainage 
problems at the inlenlections of Field Avenue and Bluebeny lane, and 
Field Avenue and Cheny street, Folger Avenue and Cheny Street, and 
Folger Avenue and Bluebeny lane. 

d.) Improvements to the intersection of South Shore Road, Fairgrounds 
Road, and Surfside Road, as described In a memorandum from the 
Traffic Safety Committee to the Board of Selectmen, dated February 17, 
2001, and as agreed to by the Board of Selectmen at a Board of 
Salectmen's meeting of April 18, 2001. 

e.) Placement of advisory 30 MPH speed fimlt signs along Surfside Road 
approaching the Intersection of Fairgrounds Road and Surfside Road, as 
agreed to by the Board of Selectmen at a Board of Selectmen'& meeting 
of April 18, 2001. 

f.) The sawer and water Improvements In 14and 15, above. 

g.) The blcycle path Usted in 16, above. 

h.) The Applicant agrees to request of the Town and the E1eclrlc Company 
street light improvements at the Intersection of Fairgrounds Road, South 
Shore Road, and SU!fside Road, and the Intersection of Bluebeny lane 
and South Shore Road. 

I.) The Planning Board has agreed to lend staff assistance to the Zoning 
Board to oversee and administer the completion of improvements Isled 
In this concfdlon # 20 In the same manner that it oversees subdivision 
improvements approved by the Planning Board. 

21. . Should the applicant or the Board of Selectmen secuie seoondary emergency 
access from the applicant's pioperty and Its sunoundlng streets to South Shore 
Road, the applicant has agieed to Install break-eway barriers as required by the 
Fire Oepa(,ment. and to lncorporate the m8lntenanoe of such right.of-way 
Improvements among the Association's responslbllltle. 

22. The oonstlUction of road and drainage Improvements within the streets cited In 
20, above, shall be Inspected by the Board's engineering consultant at the oost of 
the AppRcant, according to the standard protoool for such Inspections required by 
the Planning Board for subdivision road and drainage improvements. 

23. Following oompletlon of the road and drainage improvements described in 20, 
above (exoept the bicycle path improvements), the Applicant shall prepare at his 
own oost as-bulit plans acceptable to the Building Commissioner, upon 
consultation with the Board's engineering consultant These plans shall 
document substantial compliance with the speelflcatlons of the Improvements 
requlrad by the Board. 

24. The Applicant has a9reed to seek approval from the Historic Dlstrlcl Commission 
("HOC") for the exterior designs of the 32 or 36 homes to be built, and any and all 
other structures and Improvements on the property (e.g. screening fences for 
trash collecllon and removal areas), and has agreed to oomply with all 
requirements of any such HDC approval. 

10 
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25. The sample schematic landscaping plan is appended herewith as Exhibit H. Prior 
to the start of construc:tion, the AppRcant shall provkle to the Bulldlng 
Commissioner tor his approval a final landscaping plan designed to ac:hleve the 
most atb active appearance, sc:reenlng and aound buffenng that is practical. The 
final landscaping plan shall include screening of parking areas from view from the 
street along common driveways, to the extent feasible. The building 
Commissioner may seek the advice of the Zoning Board as to the acceptablHty of 
this Plan. 

26. The Applicant shall employ no fewer than four distinct styles of homes which 
meet HOC guklellnes. · 

27. Upon issuance of this Comprehensive Permit, the expiration of all appeal 
periods, and the issuance of a Building Pennlt, the Applicant agrees to begin a 
surface clean-tip of the junkyard at 20-24 South Shore Road. This surface clean
. up &hal include the removal of al automobUes, flUcks, buses, and debris, and 
their disposal In a mamer that~ with al iequlrements of law. This clean
up shaft be completed within 10 months. 

28. Driveways shaft not be sited direc:Uy opposite abutters' driveways on Field 
Avenue and Folger Avenue. 

29. The width of common driveways shall be no more than 12 feet. 

30. Paved driveway aprons shall be provided wheie driveways exit onto Blueberry 
lane and Folger Avenue. 

31. Exoept to the extent modified by the above conditions, the Applicant shall be 
bound by the subnlisslons contained in the appllcatlon (as revised) for approval 
and shall be bound by the representations made by It, or on Its behalf, at the 
public hearings held to conskler the granting of this pennil 

32. The tenns, provisions, and oondltions of this decision shall bind, burden, and 
benefit the sucoessors and assigns of the Applicant 

33. Any provision or condition of this decision that iequires compliance with federal 
or state statutes. regulations, guidelines, or pcooedures shaO apply to any 
amendment of such statutes, iegulatlons. guidelines, or pcocedures with the 
same effect as If mentioned in each instance where a statute, regulation, 
guklellne, or proci!dure Is referred to. 

34. Upon execution by the members of the ZBA. the Clerk of the ZBA Is directed to 
file this decision with the Town Clerk and send a copy of this decision to the 
appricant by certified mall. 

35. Any person aggrieved by this decision may appeal pursuant to Section 21 of the 
NA. within 20 days after this decision Is filed with the Town Clerk. 

36. Subsequent to the end of all applicable appeal periods and prior to the 
commencement of construction, the Applicant shall record this decision In the 
Nantucket Reglstiy of Deeds, and shall provide the ZBA, the Zoning Enforcement 
Officer, and the Bulldlng Commissioner with documentation (book and page) of 
the filing of this decision or a copy of the decision with all recording Information 
thereon. 

II 
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37. The Applicant shaft be subject to the requirement lhat plans be submitted to the 
Bulldlng Depar1ment In connecllon with the approval of bulkllng pennlls for any 
and an &WclLns lhat are a part of this proJeot. 

38. This Comprehensive Permit shaft not be transferable without the prior written · 
consent of the Board. 

Upon consideration of the Motion, the Board voted UNANIMOUSLY to GRANT the 
. comprehensive Pennlt, subject to the condltlons Included herewith. 

Dated: Atlil/.. J..'/, J,/XJ/ 

Mic 

.... 
\') 

. ""' ;-X: 
a.. uJO:: 

:s::UJ 

f;:j 
u..J 
:::> (.) 
1-:z 

I z:i=. 
<c 
%1-
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Date:. __ _ 

I hereby certify that notice of approval of this appRcaUon for a COMPREHENSIVE PERM.IT. 
submitted by Nantucket Homes for People, Inc. to the NantueketZonlng Board of APPeals was 
received and recorded at this office on · and lhat no appeal was received 
during the twenfy (20) days next after suc:h receipt and recording of said nottce. 

Attest 

catherlne Flanagan stover, 

TownC16rk 

, 
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Index of Exhibits 

A:. Application Materials, Supplemenlal Information, and Applicant Correspondence 
B: At;Jency Reports, Peer Review Reports, and Correspondence 
C: Public Te&tlmony and Exhibits 
D: list of Zoning Exceptions 
E: Deed Rider 
F: Regulatory Agreement 
G: ProFonna 
H: Landscape Plan 
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Exhibit A 
Compass Rose . 

Application Materials, Supplemental lnfonnatlon, and Appllclant Comiapondence 

1. Application package, entlUed: "Compass Rose: A Vdlage Community at the Heart of 
Nantucket, Nantucket Homes for People, Inc., Not-for-Profit Developer. Package Includes, 
but Is not Omlted to: 

a. Phase I Environmental Site Assessment Update, 2, 4, and 6 Folger Avenue, Prepared for 
Mr. Clifford Sohorer, February 25, 2000. 

b. Articles of OrganlzaUon: Nantucket Homes for People, Inc. 
c. January 5, 2001 letter to Cllffonf Sohorer from Roland Tabaozynskl, PE, Project 

Manager, Attantlc Design Engineers, Sandwich, MA Re: Stormwater Issues 
d. Deed to Raymor Racquet Club, Inc. 
e. Massachusetts Department of Housing and Community Development Subsidized 

Housing Inventory 
f. Traffic Impact Assessment. Nantucket Homes for People, Inc. by Attantic Design 

Engineers, Revised January 11, 2001. 
g. Proposed Deed Rider for FHLBS New England Fund Owner&hlp Project. 
h. Nantucket Homes for People, Proposed Site Plan, revised 1J02/01, Total Units: 32 
I. Nantucket Homes for People, Proposed Site Plan, revised 1J02/01, Total Units: 36 
]. Elevations and Floor Plans (UnlabeOed; except general description} 

2. Sample regulations and decisions provided to the Zoning Board of Appeals and Its staff by 
Mr. Edward Marchant, oonsultant to the Zoning Board of Appeals. 

3. August 7, 2000 letter to Mr. Michael O'Mara and members of the Nantucket ZOnlng Board of 
Appeals from Michael J. Wilson, Law Offices of Peter Kyburg, P.C., re: fiRng of Compass 
Rose application. 

4. September 14, 2000 letter to Mr. Michael O'Mara and r:nembers of the Nantucket Zoning 
Board of Appeals from Mr. Cliff Schorer, Managing Dil'ec:tor, Nantucket Homes for People, 
Inc. re: Development budget 

5. October 2, 2000 letter to Mr. Michael O'Mara and members of the Nantucket Zoning Board of 
Appeals from Mr. COff Schorer, Managing Director, Nantucket Homes for People, Inc. re: 
attached September 28, 2000 letter from Bowditch and Dewey concerning 601(cX3) and IRS 
m1ng. 

6. October 19, 2000 letter to Mr. Michael O'Mara and members of the Nantucket Zoning Board 
of Appeals from Mr. Cliff Sohorer, Managing Director, Nantucket Homes for People. Inc. re: 
1st of Schorer's projects. 

7. October 19, 2000 letter to Mr. Michael O'Mara and members of the Nantucket Zoning Board 
of Appeals from Mr. Cliff Sohorer, Managing Director, Nantucket Homes for People. Inc. re: 
financials for 44 units. 

8. October 25, 2000 letter to Dirk Roggeveen, Special Administrator for Compass Rose 
Comprehensive Permit from Rich Tabaozynskl re: Traffic Impact assessment response to 
Rizzo oomments. 

9. November 13, 2000 letter to Cliff Schorer from Dirk Roggeveen, Special Administrator for 
Compass Rose Comprehensive Permit re: alternative development scenario and financials 
for 28 units. 

10. November 16, 2000 letter to Cliff Schorer from Rich Tabaozynskl PE re: septic Issues. 
11. November 30, 2000 letter to Mr. Michael O'Mara and members of the Nantucket Zoning 

Board of Appeals from Mr. CHff Schorer, Managing Director, Nantucket Homes for People, 
Inc. re: IRS tax-exempt status; project budget; revised plan of 11129/00. 

12. January 11, 2001 letter to Mr. Michael O'Mara and members of the Nantucket Zoning Board 
of Appeals from Mr. Cliff Sohorer, Managing Director, Nantucket Homes for People, Inc. re: 
January 11, 2001 letter to Attorney Howard Levin. 

13. January 17, 2001 memo to the Zoning Board of Appeals from Town Administrator Libby 
Gibson reminding the Board of authorization for oontlnulng access to Town Counsel. 
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14. January 29, 2001 letter to Mr. Michael O'Mara and members of the Nantucket Zoning Board 
of Appeals from Mr. Cliff Schol'er, Managing Director, Nantucket Homes for People, Inc. re: 
Meeting on water and sewer Issues. 

15. January 30, 2001 Memo to Nantucket Board of Appeals from Bob Engler, consultant to 
Nantucket Homes for People, Inc. re: Lotteiy process for the designated affordable units. 

16. March 1, 2001 letler to Mr. Michael O'Mara and members of the Nantucket Zoning Board of 
Appeals from Mr. Cliff Schorer, Managing Director, Nantucket Homes for People, Inc. re: draft 
decision of 2120/01. 
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KXHIBITA 

Application for a Comprchcnslvo Permit 
l'unluantto M.G.L 0!8p!C1'40B 

A. 7nnin"' Bv-i..Rw Bxcrgions: 

1. Ap1>licant requests relieffrom Soctlon 139-7 A, Pennitted Uses Section (or 
Soction 139-7E) in Limited UseOenenil ll District, to allow the conslnlction of twcnty
onc (21} multi-famlly dwelling units, for a lolal of fifty-six (56) units on four (4), one (I) 
acre lots. 

2. Applicant rcqoosts relief from Section i39~ 7E (!), to allow more than two (2) 
(!welling units pet lot. 

3. Applicant requests relief from Section 139-16, Intensity Regulation, as 
follows: 

a. Front Yard Se< Back. Applicant rcquesls relief from 1hlrty-f"1Ve (35) foot 
rcqui11:U1ent to twenty-five (25) feel. 

b~ Applie11.nt requests relief from ground cover ratio from 4% In 19%. 

4. Applicant requests rclicffromSeclion 139-'IB (2) and(3~, to allow the use of 
tw0 (2) trailers as tempomy office and Melter (housing foe four (4) ·workers including 
security) incidcnlal to construction on the site for not~ than 18 month.~. 

. S. Applicant requests telief ftom Section 139-24, Rate of Development, lo allow 
for dlO Immediate i!1$Uanoe of building permits for cons!IUction, when appropriate. 

B. Rules and Regulations of the Plannjog Board and Subdiyislon Control L.aw 
Bxoeorions: 

AppliC&llt requests relief from the Rules end Rogulltions of the Nantucket . 
Planning Board 81ld lhe Subdivisioo Coatrol J.aw, as applicablo. including but not limited 
to, 4.19-BikePatbs, and 4.20-Strce( Ugbdng. 
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Exhibit E 
Compass Rose 

Deed Rider 
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PROPOSED DEED RIDER 
For 

· FHLBB New England Fund 

Ownership Project 

(annexed to and made part of that certain deed (the "Deed") 
from Nantucket Homes for People, Inc. ("Grantor") 

to ("Grantee") 
dated 200_.) 

WITNBSSBTH: 

· WHEREAS, the Massachusetts Not-for-Profit Corporation (the "Charity'') is the owner 
of a certain parcel of land located in Nantuckllt, Massachusetts (the "Land"); 

WHBRBAS. the Municipality wishes to provide "affordable housing'to individuals and · 
families of low and moderate incomes by facilitating the development of a multifamily housing 
complex on the Land in order to provide such affordable housing; 

WHEREAS, the Developer of the Land has received a comprehensive permit under 
Chapter 40B of M.G.L. for the purpose of constructing thirty six (36) residential units (the 
"Project") comprised of twenty seven (27) units to be sold by the Project Developei- at market · 
rates and nine (9) units to be sold by the Project Developer to households with low and moderate 
incomes in accordance with the terms and provisions of the Regulatory Agreement by and 
between the Project Developer and the Member, as part.of the New England Fund Program( the 
"Regulatory Agreement"); . 

WHEREAS, the Municipality has detennined that the rights and restrictions granted 
herein to the Municipality serve the public's interest in the creation·and retention of affordable 
housing for persons and families of low and moderate income and in the restricting of the resale 
price of property in order to assure its affordability by future low and moderate income 
purchasers; 

WHEREAS, pursuant to the Regulatory Agreement for this Project, eligible purchasers 
such as the Grantee are given the opportunity to purchase certain property at a discount of the 
property's appraised fair market value if the purchaser agrees to convey the property on resale to 
an eligible purchaser located by the Municipality or, to the Municipality, for a "Maximum Resale 
Price" equal to the appraised fair market value of the property at the time of resale, as determined 
by the Monitoring Agent, (as specified in the Regulatory A~ment)multiplied by the applicable 
Discount Rate (as hereinafter defined), or, if there is no eligible purchaser who can qualify to 
purchase the property at the normal Maximum Resale Price, then to an eligible purchaser for a 
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lesser, modified Maximum Resale Price equal to the amount for which an eligible purchaser can 
qualify; [Also see§2(e), below.] 

WHEREAS, the Grantor and the Grantee are participating in the NBF Program, and in 
accordance with.the NBF Program the Grantor is conveying that certain real property more 
particu lady describe din the Deed ("Property'') to the Grantee at a consideration which is less 
than the appraised value of the Property; and 

WHEREAS, a Discount Rate equal to __ % of the appraised fair market value of the 
Property (the "Discount Rate") is hereby assigned to the Property, and such Discount Rate shall 
be used in determining the Maximum Resale Price of the Property ; 

NOW THEREFORE, as further consideration from the Grantee to the Grantor, and the 
Municipality for the conveyance of the Property at a discount in accordance with the Regulatory 
Agreement, the Grantee, his heirs, successors and assigns, hereby a~ that the Property shall 
be subject to the following rights and restrictions which are hereby.imposed for the benefit of, 
and shall be enforceable by, the Grantor's assignees and designees, or the Monitoring Agent, or 
the Municipality, acting by and through its OliefBlccted Official. · 

1. Right of First Refusal: (a) When the Grantee or any successori11 title to the 
Grantee shall desire to sell, dispose of or otherwise convey.the Property, or any portion thereof, 

·the Grantee shall first notify the Mpnitoring A.gent and subsequently the Municipality in writing 
of the Grantee's intention to· so cqnvey the prpperty (the "Notice"). The Notice shall contain an 
appraisil of the fair market value of the Property (assuming the Property is free of all restrictions 
set forth herein) acceptable to the Monitoring Agent prepared by a real estate appraiser 
acceptable to the Monitoring Agent and qualified to appraise property for secondary mortgage 
markets and recognized as utilizing acceptable professional appraisal standards in Massachusetts, 
and the Notice shall set forth the Discount Rate and the Maximum ·Resale Price of the Property. 
Within thirty (30) days of the giving of the Notice by the Grantee, the Municipality shall notify 
the Grantee in writing as to whether~ Municipality is proceeding to locate an eligi~le 
purchaser of tb.e Property or the Municipality shall exercise its right of first refusal to purchase 
the Property (the "Municipality!s Notice"). For the purpose of this Deed Rider, an "eligible 
purchaser" shall mean a purchaser who satisfies the criteria set forth in the Regulatory 
Agreement. and who, if located by the Municipality, is ready and willing to purchase the 
Property within ninety (90) days after the Grantee gives die Notice. 

(b) In the event that (i) the Municipality's Notice states that the Municipality does not 
intend to proceed to locate an eligible purchaser and that the Municipality does not intend to 
exercise its right of first refusal to purchase the Property, or the Municipality fails to give the 
Municipality's Notice within thirty (30) days, the Grantee must use diligent efforts to find an 
eligible purchaser within a one hundred twenty (120) day period from the date the Property is put 
on the market, as determined by the date of the first advertisement for sale, as. set forth below. 
The term "diligent efforts" as used herein shall mean (A) the placement of an advertisement in 
the real estate section of at least one newspaper of general circulation for a period of three 
consecutive weeks which sets forth a customary description of the unit for sale, the Maximum 
Resale Price, Grantee's telephone number, and the phrase: "Sale of unit subject to certain 
guidelines and restrictions with respect to the maintenance a11d retention of affordable /rousing 
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for households of low and moderate income. " and (8) the receipt of satisfactory evidence that 
the new purchaser qualifies as an eligible purchaser. If the Grantee is unable to locate an eligible 
purchaser within one hundred twenty (120) days from the date the Property is put on the market, 
the Grantee may convey the Property to any third party at fair market value, free of all 
restrictions set forth herein, provided, however, all consideration and· payments of any kind 
received by the Grantee for the conveyance of the Property to the third party which exceeds the 
Maximum Resale Price shall be immediately and directly paid to the Municipality.~ review 
by the Monitoring Agent Upon receipt of this excess amount, if any, the Municipality, shall 
issue to the third party a certificate in recordable form (the "Compliance Certificate") indicating 
the Municipality's receipt of the excess amount This Compliance Certificate is to be recorded in 
the appropriate Registry of Deeds or registered with the appropriate Registry District of the Land 
Court and such Compliance Certificate may be relied upon by the then owner of the Property and 
by third parties as constituting conclusive·evidence that such excess amount, if any, has been 
paid to the Municipality, or that no excess amount is payable, and that the rights, restrictions, 
agreements and covenants set forth herein are null and void. The sale price to a third party shall 
be subject to the Monitoring Agent's approval, with due consideration given to the value set 
forth in the appraisal accompanying the Notice; The Monitoring Agent's approval of the ~le 
price shall be evidenced by its issuance of acceptance to the Municipality. 

( c) In the event the Municipality, within said thirty (30) day period,· notifies the 
Grantee that the' Municipality is proceeding to locate'an eligible purchaser or.that the 
Municipality shall exercise the Municipality's right of first refusal to purchase the Property, the 
Municipality may locate an eligible purchaser, who shall purchase the Property at the Maximum 
Resale Price subject to Deed Rider, within sixty (60) days of the date that the Notice is given, or 
the Municipality may purchase the Property itself at the Maximum Resale Price with $b<ty. (60) 
days of the date that the Notice is given. If more than one eligible purchaser is located by the 
Municipality, the Municipality shall conduct a lottety or other like procedure to determine which 
eligible purchaser shall be entitled to the conveyance of the Property. 

(d) If an eligible purchaser is selected to purchase the Property, or if the Municipality 
elects to purchase the Property, the Property shall be conveyed by the Grantee to such eligible 
purchaser or to the Municipality as the case may be, by a good and sufficient quitclaim deed 
conveying a goOd and -clear record and nuatctable title to the Property free from all 
encumbrances except (i) such taxes for the then current year as are not due and payable on the 
date of delivery of the deed (ii) any lien for municipal betterments assessed after the date of the · 
Notice, (iii) provisions of local building and zoning laws, (iv) all easements, restrictions', 
covenants and agreements of record i;pecified in the Deed from the Grantor to Grantee, (v) a 
Regulatory Agreement with the Project Developer dated and recorded with the 
_____ Registry of Deeds in Book_, Page_, the ("Regulatory Agreement"). 
The Regulatory Agreement cannot be amended without the consent of the Monitoring. Agent. (vi) 
such additional easements, restrictions, covenants and agreements of record as the Municipality 
and the Monitoring Agent consents to, such consent not to be unreasonably withheld or delayed, 
and (vii) in the event that the Property is conveyed to an eligible purchaser, a Deed Rider 
satisfactory in form and substance to the Monitoring Agent which the Grantee hereby agrees to 
annex to said deed. 
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(e) Said deed shall be delivered and the purchase price paid (the "Closing") at the 
Registry of Deeds in the County where the Property is located,.or at the option of the eligible 
purchaser (or the Municipality, as the case may be, if the Municipality is purchasing the 
Property), exercised by written notice to the Grantee at least five (5) days ·prior to the delivery of 
the deed, at such other place as the eligible purchaser (of the Municipality, as the case may be, if 
the Municipality is purchasing the Property) may designate in said notice. The Closing shall 
occur at such time and on such date as shall be specified in a written notice from ~eligible 
purchaser (or the Municipality, as the case may be, if the Municipality is purchasing the 
Property) to the Grantee, which date shall be at least five (S) days after the date on which such 
notice is given, and if the eligible purchaser is a purchaser located by the Municipality, or if the 
Municipality is purchasing the Property no later than sixty (60) days after the Notice is given by 
the Grantee. 

(f) To enable Grantee to make conveyance as herein provided, Grantee may if he so 
desires at the time of delivery of the deed, use the purchase money or any portion thereof to clear 
the title of any or all encumbrances or interests; all instruments so procured to be recorded 
simultaneously with the delivery of said deed. 

(g) Water and sewer charges and taxes for the.then current tax period shall be 
apportioned and fuel value and any common area charges or association fees, if any, shall be 
adjusted· as of the date of Closing and the net amount thereof shall be added to or deducted from, 
as .the case may be, the purchase price payable by the eligt'ble purchaser or by the Municipality. 

(h) Full possession of the Property free from all occupants is to be del\vered at the 
time of the Closing, the Property to be then in the same condition as it is in on the date of the 
Grantee's notice, reasonable wear.and tear only excepted. 

(i) If Grantee shall be unable to give title or to make conveyance as above stipulated, 
or if any change of condition in the Property not included in the above exception shall occur, 
then the Closing shall be extended for up to thirty (30) days and Grantee shall remove any defect 
in title or to restore th~ Property to the condition hereby providCd for. The Grantee shall use best 
efforts to remove any such defects in the title whelher voluntary or involuntary and to restore the 
Property to the eittent permitted· by insurance proceeds or condemnation award. ·11te eligible 
purchaser (or the Municipality, as the caso may be, if the Municipality is purchasing the 
Property) shall have the election, at either the original or any extended time for performance, to 
accept such title as the Grantee can deliver to the Property in its then condition and to pay 
therefore the purchase price without deduction, in which case the Grantee shall convey such title, 
except that in the event of such conveyance in accordance with the provisions of this clause, if 
the Property shall have been taken by a public authority, then the Grantee shall, unless the 
Grantee has previously restored the Property to its former condition, either: 

(i) pay over or assign to the eligible purchaser or the Municipality, as the case may 
be, on delivery of the deed, all amounts recovered or recoverable on account of 
such insurance or condemnation award less any amounts reasonable expended by 
the Grantee for the partial restoration, or 
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(ii) if a holder of a mortgage on the Property shall not permit the insurance proceeds 
or the condemnation award or part thereof to be used to restore the Property to its 
fonner condition or to be so paid over or assigned, give to the eligible purchaser 
or to the Municipality, as the case may be, a credit against the purchase price, on 
delivery of the deed, equal to said amounts so retained by the holder of the said 
mortgage less any amounts reasonable expended by the Grantee for any partial 
restoration. 

2. Resale and Transfer Restrictions: Except as otherwise stated herein, the 
Property or any interest therein, shall not at any time be sold by the Grantee, the Grantee's 
successors and assigns, and no attempted sale shall be valid, unless: 

(a) the aggregate value of all consideration and payments of every kind given or paid 
by the eligible purchaser (as located and defined in aoooRlance with Section 1 above) or the 
Municipality, as the case may be, to the then owner of the Property for and in connection with 
the transfer of such Property, is equal to or less than the Maximum Resale Price for the Property, 
and (i) if the Property is conveyed to an eligible purchaser, a certificate (the "Bligible Purchaser 
Certificate") is obtained and recorded, signed and acknowledged by the Monitoring Agent which 
Eligible Purchaser Certificate refers to the Property, the Grantee, the eligible purchaser thereof, 
and the Maximum Resale Price therefor, and states that the proposed conveyance, sale or transfer 
of the Property to the eligible purchaser is in compliance with this Deed Rider and the 
Regulatory Agreement, and there is also recorded a new Deed Rider executed by the eligible 
purchaser which new Deed Rider the Eligible Purc;haser Certificate certifies is satisfactory in 
form and substance to the Monitoring Agent; (ji) if the Property is conveyed to the Municipality, 
a Certificate (the "Municipal Purchaser ~fi~") is obtained from the Monitoring Agent and 
signed and acknowledged by the Municipality and the. Monitoring Agent and recorded with the 
Registry of Deeds, which Municipal Purchaser Certificate refers to the Property, the Grantee, the 
Municipality, and the Maximum Resale Price for the Property and states that the proposed 
conveyance, sale or transfer of the Property to the Municipality is in compliance with the rights, 
restrictions, covenants and agreements contained in this Deed Rider and there is. also recorded a 
new Deed Rider which Deed Rider is satisfactory in fotm and substance to the Monitoring 
Agent; or (iii) if the Property is conveyed to a third party in accordance with Section I, the 
Monitoring Agent execute and deliver the Compliance ~ficate in accordance with Section 1; 

(b) Any good faith purchaser of the Property, any lender or other party taking a 
security in~ in such Property and any other third party may rely upon a Compliance 
Certificate or an Eligible Purchaser Certificate or a Municipal Purchaser Certificate referring to 
the Property as conclusive evidence of the matters stated therein and may record such Certificate 
in connection with conveyance of the Property, provided, in the case of an Eligible Purchaser 
Certificate and a Municipal Purchaser Certificate the consideration recited in the deed or other 
instrument conveying the Property upon such resale shall not be greater than the consideration 
stated in the Eligible Purchaser Certificate or the Municipal Purchaser Certificate as the case may 
be: If the Property is conveyed to the Municipality, any future sale of the Property by the 
Municipality shall be subject to the Regulatory Agreement and the Deed from the Municipality 
shall contain a Deed Rider in form and substance satisfactory to the Monitoring Agent together 
with an Eligible Purchaser Certificate from the Monitoring Agent 
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(c) Within ten (I 0) days of the closing of the conveyance of the Property from 
Grantor to Grantee, the Grantee shall deliver to the Monitoring Agent and to the Municipality a 
true and certified copy of the Deed of the Property, together with information as to the place of 
recording thereof in the public records. Pailure of the Grantee, or Grantee's successors or 
assigns to comply with the preceding sentence shall not affect the validity of such conveyance. 

(d) Notwithstanding anything to the contrary contained in this Deed Rider, the 
Maximum Resale Price shall not be less than the purchase price which the Grantee.paid for the 
Property plus the costs of approved capital improvements and marketing expenses, as determined 
by the Monitoring Agent 

(e) The Grantee understands and agrees that nothing in this Deed Rider or the 
Regulatory Agreement in any way constitutes a promise or guarantee by the Grantor, Monitoring 
Agent or Municipality that the Grantee shall actually receive the Maximum Resale Price for the 
Property or any other price for the Property. 

3. Restrictions Against I rasjng and Junior Encumbrances: The Property shall not 
be leased, refinanced, encumbered (voluntarily or otherwise) or mortgaged without the prior 
written consent of the Monitoring Agent, provided, however, that this provision shall not apply 
to a first mortgage granted in connection with this conveyance. Any rents, profits, or proceeds 
from any transaction described in the last preceding sentence which transaction has not received 
the prior written consent of the Monitoring Agent shall be paid to and be the property of the 
Municipality. In the event that the Monitoring Agent, in the-exercise of its absolute discretion 
consent to any such lease, refinancing, encumbrance or mortgage, it shall be a condition to such 
consent that all rents, profits or proceeds from such transaction which exceed the carrying costs · 
of the Property as detennined by the Monitoring Agent in their sole discretion shall be paid to 
and be the property of the Municipality. Notwithstanding the restrictions outlined in the ... 
paragraph above.; any Property purchased by the Municipality, under its Right of Fust Refusal, 
may be rented by the Municipality, at its discretion, so long as the income limits for the renter 
household meet the income requirements as defined in the Regulatory Agreement 

4. Rights of Morl!!ttrAA§: (a) Notwithstaqding anything herein to the contrary, but 
subject to the next succeeding paragraph hereof, if the holder of mcord (other than the Qrantor or 
any person related to the Grantor by blood, adoption, or marriage, or any entity in which the 
Grantor has a financial interest (an "Interested Party")) of a first mortgage granted to a state or 
national bank, state or federal savings and loan association, cooperative bank, mortgage 
company, trust company, insurance company·or other institutional lender or its successors or 
assigns (other than an Interested Party) shall acquire the Property by reason of foreclosure or 
similar remedial action under the provisions of such mortgage or upon conveyance of the 
Property in lieu of foreclosure, and provided that such holder has given the Monitoring Agent 
and the Municipality not less than (60) days prior written notice of its intention to foreclose upon 
its mortgage or to accept a conveyance of the Property in lieu of foreclosure, the rights and 
restrictions contained herein shall not apply to such holder upon such acquisition of the Property, 
any purchaser (other than an Interested Party) of the Property at a foreclosure sale conducted by 
such holder, or any purchaser (other than an Interested Party) of the Property from such holder, 
and such Property shall thereupon and thereafter be free from all such rights and restrictions. 
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(b) In the event such holder, conducts a foreclosure or other proceeding enforcing its 
rights under such mortgage and the Property is sold for a price in excess of the greater of (i) the 
sum of the outstanding principal balance of the note secured by such mortgage plus all future 
advances, accrued interest and all reasonable costs and expenses which the holder is entitled to 
recover pursuant to the tenns of the mortgage; provided the original principal and advances shall 
not exceed the Maximum Resale Price and (ii) the Maximum Resale Price applicable on the date 
of the sale, such excess shall be paid to the Municipality in consideration of the lo~~ of the value 
and benefit of the rights and restrictions herein contained held by the Municipality and released 
by the Municipality pursuant to this section in connection with such proceeding (provided, that 
in the event that such excess shall be so paid to the Municipality by such holder, the Municipality 
shall thereafter indemnify such holder against loss or damage to such holder resulting from any 
claim made by the mortgagor of such mortgage to the extent that such claim is based upon 
payment of such excess by such holder to the Municipality in accordance herewith, provided that 
such holder shall give the Monitoring Agent and the Municipality prompt notice of any such 
claim and shall not object to the intervention by the Municipality in any proceeding relating 
thereto.) In order to detennine the Maximum Resale Price of the Property at the time of 
·foreclosure or other proceeding. the Municipality may, at its own expense, obtain .an ·appraisal of 
the fair market value of the Property satisfactory to such holder. The Maximum Resale Price 
shall be equal to the appraised fair market value so obtained, multiplied by the Discount Rate 
assigned to the Property. If the holder disagrees with such appraised value, the holder may 
obtain a second appraisal, at the holder's expense and the Maximum Resale Price shall be equal 
to the average of the two appraisal amounts multiplied by the Discount Rate. To the·extent the 
Grantee p<issesses any interest in any amount which would otherwise be payable to the · . 
Municipality under this paragraph, to the fullest extent permissible by law, the Grantee hereby 
assigns its interest in such amount to said holder for payment to the Municipality. 

5. Covenants to !iun With the Property: (a) The Grantor and the Grantee, for good 
and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, hereby 
grant and assign to the Municipality, the Municipality's agents, successors, designees and 
assigns the right of first refusal to purchase the Property as set forth herein. and to the 
Monitoring Agent and the Municipality the right to enforce the rights and restrictions, covenants 
and agreements set forth in this Deed Rider. The Grantor and the Grantee hereby .grant to the 
Monitoring Agent and the Municipality the right to enter upon the Property for the purpose of 
enforcing any and all of the restrictions, covenants and agicernents herein contained, aild of· 

· taking all actions with respect to .the Property which the Monitoring Agent and/or Municipality 
·may determine to be necessary or appropriate, with or without court order, to prevent,. remedy or 
abate any violation of the restrictions, covenants and agreements set forth herein. The rights 
hereby granted to the Monitoring Agent and the Municipality shall be in addition·lo and not in 
limitation of any other rights and remedies available to the Grantor or the Monitoring Agent or to 
the Municipality for enforcement of the restrictions, rights, covenants and agreements set forth in 
this Deed Rider. It is intended and agreed that all of the agreements, covenants, rights and 
restrictions set forth above shall be deemed to be covenants running with the Property and shall 
be binding upon and enforceable against the Grantee, the Grantee's successors and assigns and 
any party holding title to the Property for the benefit of and enforceable by the Monitoring Agent 
and/or the Municipality, the Monitoring Agent' and/or Municipality's agents, successors, 
de.<iignees and assigns for a period which is the shortest of (i) ninety-nine years from the creation 
of the restriction, (ii) upon the recording of a Compliance Certificate, or {iii) upon the recording 
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of an Eligible Purchaser Certificate and a new Deed Rider executed by the eligible purchaser 
referenced in the Eligible Purchaser Certificate, which new Deed Rider the Eligible Purchaser 
Certificate certifies is in form and substance satisfactory to the Municipal Purchaser Certificate 
as set forth herein. The Monitoring Agent shall be entitled to a fee of one-half of one pen:.cnt of 
the established maximum sales price of the unit to the Municipality or an eligible purchaser for 
the services performed according to the Monitoring Services Agreement (and referenced in the 
Regulatory Agreement). This fee shall be paid by the Grantee as a closing cost at tit~ time of 
closing. 

-(b) This Deed Rider and all of the agreements, restrictions, rights and covenants 
contained herein shall be deemed to be an affordable housing restriction as that term is defined in 
M.G.L. c. 184, § 31 and as that term is used in M.G.L. c. 184, §§ 26, 31, 32, and 33. 

(c) The Grantee intends, declares and covenants on behalf of itself and its successors 
and assigns (i) that this Deed Rider and the covenants, agreements, rights and restrictions . . 
contained herein shall be and are covenants 111nning with the land, ~bering the Pi:operty for 
the term of this Deed Rider, and are binding upon the Grantee's successors .in title, (ii) are not 
merely personal covenants of the Grantee. and (iii) shall bind the Grantee, its successors and 
assigns and enure to the benefit of the Municipality and their successors and assigns for the term 
of the Deed Rider. Grantee hereby agrees that any. and all requirements of the laws of the 
Commonwealth of Massachusetts to be satisfied in order for the provisions of this Deed Rider to 
constitute restrictions and covenants running with the land shall be deemed to be satisfied _in full 
and that any requirements of privily of estate are also deemed to be satisfied in full. 

(d) Without limitation on any other rights or remedies of the Grantor, the Monitoring 
"' Agent, the Municipality, their agents, successors, designees and assigns, any sale or other 

transfer or conveyance of the Property in violation of the provisions of this Deed Rider, shall, to 
the maximum extent pennitted by law, be voidable by the Municipality or the Monitoring Agent, 
their agents, successors, designees and assigns by suit in equity to enforce such rights, 
restrictions, covenants, and agreements. 

6. Notice: Any notices, demands or requests that may be given under this Deed 
,ai; Rider shall be sufficiently served if given in writing and deliv~ by hand or mailed by certified 

or registered mail, postage prepaid, return receipt requested, to the parties hereto at the addresses 
set for below, or such other addresses as may be specified by any party by such notice. 

Municipality: Town of Nantucket 

Gran tor: 

Grantee: 

Town Administrator 
Nantucket, MA 

Nantucket Homes for People, Inc. 
IOTumpike Rd. 
Southborough, MA 01772 
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18 Tremont St Suite 40 I 
Boston, MA02108 
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-
Any such notice, demand or request shall be deemed to have been given on the day it is hand 
delivered or mailed. 

7. Further Assurances: The Grantee agrees from time to time, as may be reasonably 
required by the Monitoring Agent or the Municipality, to furnish the Monitoring Agent and the 
Municipality with a written statement, signed and, if requested, acknowledged, setting forth the 
condition and occupancy of the Property, infonnation concerning the resale of the Property and 
all other infonnation pertaining to the Property or the Grantee's eligibility for and confonnance 
with the Regulatory Agreement for this Project 

8. Wajyer: Nothing contained herein shall limit the rights of the Monitoring Agent 
· · and/or the Municipality to release or waive, from time to time, in whole or in .Part. any of the 

rights, restrictions, covenants or agreements contained herein with respect to the Property. Any 
such release or waiver must be made in writing and must be executed by the Monitoring Agent . 
and/or the Municipality or designee. 

9. Severabilitv: If any provisions hereof or the application thereof, to any person or 
circumstance shall come, to any extent, to be invalid or unenforceable, the remainder hereof, or 
the application of such provision to the persons or circumstances other than those as to which it 
is held invalid or unenforceable, shall not be affected thereby, and each provision hereof shall be 
valid and enforced to the fullest extent permitted by law. 

10. Responsibility of the Monitoring Agent The Monitoring Agent shat not be 
held liable for any action taken or omitted under this Agreement so long as it shall. have acted in 
good faith and without gross negligence. 

11. Indemnity. The Developer agrees to indemnify and hold harmless the Monitoring 
Agent against all damages, costs and liabilities, including reasonable attorney's fees, asserted 
against the Monitoring Agent by reason of its relationship with the Project under this Agreement 
and ~ot involving the Monitoring Agent acting in bad faith and with gross negligence. 

Executed as a sealed instrument this ____ day of ____ , 200_. 

Grantor: 

BY------------~ 
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.. 

Name 
Title 

Grantee: 
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By·~~~~~~~~~~ 

Name 
Title 
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. . 

COMMONWEALTH OF MASSACHUSE'ITS 

County of _____ _, ss 
______ _.200_ 

Then personally appeared the above-named Grantor, and acknowledged the 
foregoing instrument to be his/her free act and deed, before me. 

Notary Public 
My commission expires: 

COMMONWEALTH OF MASSACHUSB'ITS 

County of _____ ~.ss 
_______ ,200_ 

Then personally appeared the above-named , Grantee(s), and acknowledged 
the foregoing instrument to be his/her free act and deed, before me. 

Notary Public 
My commission expires: 

-
,.. .. 

.. 
~ 

. __ ... ____ ....... 

~. . " 6 ~ f.·. :: 

j'-··· 
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Exhibit F 
Compass Rose 

Regulatoiy Agreement 
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PBOPQSBD RBQUI.ATORYAORBRMBNT 

(FHLBB-NBW ENGLAND FUND] 
For Ownership Projects 

This Regulatory Agreement (this "Agreement") is made this day of __ _, 
200_ by Nantucket Homes for People , a Massachusetts Not-for-Profit Corporation having 
an address at 10 Turnpike Rd. Southborough, MA. 01772 ("Developer") and Citizen's Bank 
(the ''Member''), a member institution of the Federal Home Loan Bank of Boston. 

BACK.GROUND: 

A. 1he Developer intends to construct a 36-unit homeownership development on 
a four acre site on Folger Avenue in Nantucket, more particularly descnl>ed in Bxbibit A 
attached hereto and made a part hereof (the "Project"); · 

B. The Developer has received a comprehensive permit (the "Comprehensive 
Permit") from the Zoning Board of Appeals for the Town of Nantucket (the "Municipality") 
under Qi.apter 40B of the Massachusetts General Laws, which permit is recorded at the 
Registry.ofDeedsinBook___,Page_; .... ·--- .. ·-······----

C. The Comprehensive Permit has specified that 9 units, or 25% ·of the total iinits 
in the Project will be afford8ble units (the "Affordable Units") and will be sold to households 
earning no more than eighty percent (80%) of the median income, by household size, for the 
Boston Primary Metropolitan Statistical Area (the "Base Income'') as published from time to 
time by the Department of Housing and Co!DID1mity Development or successor agency 
("DHCD"), and that those affordable units will remain affordable for a period of 99 years; 

D. 1he Project is being financed by the member with the proceeds from an 
advance provided by the Federal Home Loan Bank of Boston's New England Fund ("NBF") 
and the NBF requires that the project provide the number of Affordable Units descnOed 
above; 

B. Pursuant to the requh:ements of the Comprehensive Permit and this 
Regulatory Agreement. the-Developer has agreed to retain Citizens' Housing and Planning 
Associati.on. Inc. (the "Monitoring Agent") to perfonn monitoring and enforcement services 
regarding compliance of the Project With the Affordability Requirement and compliance of 
the Developer with the Limited Dividend Requirement. 

NOW THEREFORE, in consideration of the agreements and covenants hereinafter 
set forth, and other good and valuable consideration, the receipt and sufficiency of which are 
hereby acknowledged, the Developer and the Member hereby agree and covenant as follows: 

68

eantonietti
Highlight



,. 
I 
I 
I 
I 
I 
I 
I 
I 

• 
I 
I 

• 
I 
I 
I 
I 
I 
I 

Bk: 01057 Pg: 301 

1. Unit Distribution. The distribution of the Affordable Units by unit size shall 
be as set forth below: 

Number of Units 

Maximum Sales 
Price 

Discount Rate 

3 

$ll8,000 

;um 

6 

$135,000. 

The maximum sales price shall be estabUshed so that a household earning the Base Income 
for a family of four would pay no more than 30'To of gross income for the sum of annual debt 
service on a mortgage of90% of the sales price (including principal and interest) plus 
property taxes, insurance and any c0mlmnin1umlhomeowner association fees. The Discount 
Rate shall be estabUshed by NEF kti.tkr's appraisal and NEF guidelines. 

2. Aft'ordabilitv. The Affordable Units shall be sold to households who have an 
annual income equal to or less than the Base Income. The Base Income will be adjusted from 
time to time according to DHCD guidelines. The maximum sales price for the Affordable . 
Units at subsequent re-sales shall be determined by applying a discount rate, established at 
the time of initial sale, to the appraised value at the time of resale. The discount rate is the 
percentage of the unit's fair madc:et value for which the unit sold, as determined by mi. 
appraiser at the time of the initial sale. This rate shall be applied to the fair madc:et value of 
the unit at the time of resale, as determined by an appraiser retained by the seller of the 
Affordable Unit The unit must be sold to a household earning no more than the Base 
Income • 

3. Peed Riders. At the time of sale of the Affordable Units by the Developer, the 
Developer shall execute and shall as a condition of sale cause the purcliasers of the 
Affordable Units to execute a deed rider in the form of Exhibit B attached hereto and made a 
part hereof (each a "Deed Rider"). Each Deed Rider shall require the unit owner at the time 
he/she desires to sell the Affordable Unit to notify the Monitoring Agent (CHAP A) of the 
discounted purchase price based on a appr8isal ordered by the seller and more particularly 
described in the Deed Rider. The own& of the Affordable Unit must thereafter offer the unit 
to the Municipality which may or may not exercise its right-of-first refusal and if not, the 
seller must find a purchaser who meets the income guidelines. 

If, despite using due diligence to do so, the Affordable Unit owner is unable to find an 
eligible purchaser within a (60) day period from the end of the Municipality's first (30) day 
right of first refusal, then said owner must again offer the unit to the Municipality which, 
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within thirty (30) days of notice of such offer may or may not exercise its second right -of. 
refusal: and if not, the seller can sell the unit to any person, reganlless of his/her income and 
at any price, free of any future resale restrictions, provided that the difference between the 
actual resale price and the discounted purchase price shall be paid to the Municipality for 
deposit in an affordable housing fund to be used by the Municipality to support other 
affordable housing within the municipality. 

The Deed Rider shall require the Affordable Unit owner and any purchaser to execute 
at the time of resale a similar Deed Ridci.wbich shall be attached to and made a part of the 
deed from the owner to the purchaser, so that the affordability of each Affordable Unit will 
be preserved each time that subsequent resale of the Affordable Unit occurs during the period 
of affordability as specified in Section 11 of this Agreement (''the term") .• 

4. DividMd I Jmitation. Developer agrees that the profit to the Developer or to 
the partners, shareholders, or oth« owners of Developer or of the Project shall not exceed 
twenty percent (20%) of total development costs of the Project, exclusive of development 
fees (the "Allowable Profit"). Upon issuance of a final Certificate of Occupancy for all of the 
units in the Project, the Developer shall deliver to the Monitoring Agent an itemized 
statement of total development costs together with a statement of gross sales revenues from 
the Project received by the Developer to date certified by the Developer ("Certified Cost and 
Income Statement"). "Profit', when calculated by the Monitoring Agent to determine the 
Allowable Profit, shall be measured as the excess of certified income, less any brokerage 
commissions and selling expenses over certified costs and less all developinCn~ costs related 
to the project except costs incurred by the developer as administrative and overhead expenses 
(which shall be considered as part of Developer Profit). Acceptable development costs 
include, but are not limited to, the cost of site acquisition, defined as that value which can be 
underwritten by the Project and which can be supported by the Member's appraisal upon 
which its construction loan is based. 

If all units in the Project have not been sold as of the date the Certified Cost and Income 
Statement is delivered to the Monitoring Agent, the Developer shall at least once every 
ninety (90) days thereafter, until such time as all of the units are sold, deliver to the 
Monitoring Agent an updated Certified Cost and Income Statement. After all units in the 
Project have been sold,. the Developer shall deliver to the Monitoring Agent a final Certified 
Cost and Income Statement. All profits from the Project in excess of the Allowable Profit 
shall be paid by the Developer to the Municipality for deposit in an affordable housing fund 
to be used by the Municipality for the purposes of encouraging, creating or subsidizing the 
construction or rehabilitation of affordable housing elsewhere in the Municipality . 

5: ~live Marketing. The Developer shall not discriminate oil the basis of 
race, creed, color, sex, age, handicap, marital status, national origin or any other basis 
prohibited by law in the selection of the buyers for the Affordable Units. The Developer 
shall affirmatively market the Affordable Units to minority households through direct 
outreach efforts to local churches, social service and civic organi'TJ!lions as well as local and 
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area-wide newsprint media where minority households are most likely to be contacted. This 
outreach effort must continue for a period of at least 60 days prior to the selection of buyers 
for the Affordable Units. The Developer agrees to maintain for at least five (5) years 
following the sale of the Affordable Units, a record of all newspaper ads, outreach letters, 
translations, leaflets and any other outreach efforts, which may be inspected by the 
Monitoring Agent or the Municipality at any time upon request. 

6. Recording. Upon execution hereof, the Developer shall immediately cause this 
Agreement to be recorded with the Registry of Deeds for the County where the Project is 
located and/or, if the Project consists in whole or in part of registeied land, to be filed with 
the Registty District of the Land Court for the County where the Project is located. Upon 
recording and/or filing as applicable, the Developer shall immediately transmit to the Bank 
and the Monitoring Agent evidence of such recording and/or filing. 

7. Rgn:esentations. The Developer hereby represeDts! covenants and warrants as 
follows: 

(a) The Developer (i) is a Not-for-Profit Corporation duly organized under the 
laws of the Commonwealth of Massachusetts, and is qualified to transact 
business under the laws of this State, (d) has the power and authority to own 
properties and assets and to cmy on its business as now being conducted, and 
(di) has full legal right, power and authority to execute and deliver this 
Agreement 

(b) The execution and performance of this Agreement by the Developer (i) will 
not violate or, as applicable, has not violated any provision of law, ntle or 
regulation, or any order of any court or othec agency or governmental body, 
and (d) will not violate or, as applicable, has not violated any provision of any 
indenture, agreement, mortg8ge, mortgage note or othec instrument to which 
the Developer is a party or by which it or the Project is bound, and (di) will not 
result in the creation or imposition of any prohibited encumbrance of any 
nature. . 

(c) The Developer will, at the time of execution and delivery of this Agreement, 
have good and marketable title to the Project free and clear of any lien or 
encumbrance, subject to the eoe1lmbrances aeated pursuant to this Agreement, 
any loan documents relating to the Project, or other permitted encumbrances. 

8. Governing Law/Ailerufments/Severability:··This Agreement shall be governed 
by the laws of'lbe Commonwealth of Massachusetts. Any amendments to this Agreement 
must be in writing and executed by all of the parties hereto. The invalidity of any clause, 
part, or provision of this Agreement shall not affect the validity of the remaining portions 
hereof. Reference to days in this agreement shall mean calendar days except as otherwise 
noted herein. 
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9. Monitpring Agent. The Developer shall retain the Monitoring Agent for 
purposes of monitoring Developer's performance hereunder pursuant to an agreement 
acceptable to the Monitoring Agent and the Member. All notices and reports required to be 
submitted hereunder shall be submitted directly to the Monitoring Agent. The Monitoring 
Agent shall have authority to act in all matters relating to this Agreement. 

10. Notices. All notices to be given pursiiant to this Agreement shall be in writing 
and shall be deaned given when delivered by hand or when mailed by certified or registered 
mail, postage prepaid, return receipt requested, to the parties hereto at the addresses set forth 
below, or to such other place as a party may from time to time designate by written notice: 

Developer: 

Nantucket Homes for People, Inc. 
10 Turnpike Ed. 
Southborough, MA 01772 

Monitoring Agent: 

Citizens Housing and Planning Association, lnc. 
18 Tremont Street 
Boston, Massachusetts 02108 

11. Imn. The term of this Agreement shall be ninety-nine (99) years, provided · 
that, after conveyance of any unit to an eligible purchasing household, this Agreement shall 
terminate with respect to tbat_unit if that unit is acquired by foreclOSlll'e or instrument in lieu 
of foreclosure so long as the holder of the mortgage on that unit has given the Bank and the 
Monitoring Agent and the Municipality not less than sixty (60) days' prior written notice of 
the holdets intention to foreclose the mortgage or to accept an instrument in lieu of 
foreclosure • 

' " 

Upon the expiration of the term of this Agreement, each of the then owners of Affordable 
Units shall be bound to pay to the Municipality all proceeds of sale in excess of the 
discounted purchase price upon sale of such Unit, which sale shall be at arms length and for 
fair market value of such Unit.· ······ · - · ·- · .. ·.··· , . . ..... .. 

12. Successors and Assigns, The Developer intends, declares and covenants on 
behalf of itself and its successors and assigns (i) that this Agreement and the covenants, 
agreements and restrictions contained herein shall be and are covenants running with the 
land, encumbering the Project for the tetm of this Agreement, and are binding upon the 
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Developer's successors in title, (li) are not merely personal covenants of the Developer, and 
(iii) shall bind the Developer, its successors and assigns for the term of the Agreement. 
Developer hereby agrees that any and all requirements of the laws of The Commonwealth of 
Massachusetts to be satisfied in order for the provisions of this Agreement to constitute 
restrictions and covenants running with the land shall be deemed to be satisfied in full and 
that any requirements of privity of estate are also deemed to be satisfied in full: 

13. Pefault. If any default, violation or breach by the Developer hereunder is not 
cured to the satisfaction of the Monitoring Agent within thirty (30) days after notice to the 
Developer thereof, then the Monitoring Agent may send notification to the Member and the 
FHLBB that the Developer is in violation of the terms and conditions hereof. The Member 
may exercise any remedy available to it. The Municipality or the Monitoring Agent may also 
exercise any legal remedy available to it. The Developer shall pay all costs and expenses, 
including legal fees, incurred by Monitoring Agent in enforcing this Agreement and 
Developer hereby agrees that the Member and its agents, including the Monitoring Agent, 
shall have a lien on the Project to secuie payment of any such costs and expenses. The 
Monitoring Agent, may pedect such a lien on the Project by recording a certificate setting 
forth the amount of the costs and expeoses due and owing in the Registry of Deeds or the 
Registry District of the Land Court for the county in which the Project is located. A 
purchaser of the Project or any portion thereof shall be liable for the payment of any unpaid 
costs and expenses which were the subject of a perfected lien prior to the purchaser's 
acquisition of the Project or portion thereof . 

14. Mortgagee Consent. The Developer represents and warrants that it has 
obtained the consent of all existing mortgagees of the Project to the execution and recording 
of this Agreement and to the terms and conditions hereof and that all such mortgagees have 
executed a consent to this Agreement. 

15 Responsibility of Monitoring Agent. The Monitoring Agent shall not be held 
liable for any action taken or omitted under this Agreement so long as it shall have acted in 
good faith and without gross negligence. 

16. Indemnity The Developer agrees to indemnify and hold harmless the 
Monitoring Agent against all damages, costs and liabilities, including reasonable attorney's 
fees, asserted against the Monitoring Agent by reason of its relationship to the Project under 
this Agreement and not involving the Monitoring Agent acting in bad faith and with gross 
negligence 

17. Amendments. This Agreement shall not be amended without written consent 
of the Monitoring Agent. 

< .. 
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be 
executed as a sealed instrument as of the date first above written. 

DEVELOPER: MEMBER: 

By: _________ _ By: _____________ _ 

COMMONWEALTII OF MASSACHUSBTTS 

_____ _.ss . ___ _,200 _ 

. Then personally appeared the above-named the .of 
_______ and acknowledged the foregoing instrument to be the free act and 

deed of before me. 

Notary Public 
My Commisslon Expires: 

-7-. .,. 
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ExhlbltG 
Compass Rose 

ProFonna 
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COMPASS ROSE 32 UNITS Fvb.14, 'Of 
Nanlucket, MA 
DEVELOPMENT BUDGET PER UNIT TOTAL 

HARO COSTS 
AcqulllillOn Z6,623 148,750 
84le Oewlapment-F-.datlonsfLandscaping 27,957 ...... 
~ (+otr-sile work) 24,113 771,800 
COnstndan 162,650 4M4.IOO Conangency 10.236 azr,111 
Sub-ToW Hard Com 241,4711 r;rrr,u1 

SOFT COSTS 
~sewer tie-In rees 1.000 32,000 
an:hllfengin 1.219 39,000 
Ille engln (envlr + dvl) 2.$63 12,UOO 
legatMJe & recording 2.511 90.350 k11wanc:e &63 11.000 taxea 4S8 14,100 
br1*erage fees 3,125 100.000 
financlnglappli fees 1,760 H,000 
'*1111 of Che WOl1<s 1.G63 M,000 
lntpeClin; engineer 1.438 4".000 
~ 438 14.000 
~·units 138 4,400 
construcuon loan lnleC'est 7,331 2M,IOO .oft cost GOnlingency 813 2&,000 
Oewlopment cansullant 2,031 u,oao 
Sub-Iola! Soll Costs 26,436 84S,9SO 

TI1TAL DEVELOPMENT COSTS 2&7,915 8,&n,271 

80URCES 
HOME GRANT (ESTIMATE) 350,000 
MOIJ&RATE INCOME UNITS -I 2 103,000 iol,ooo 6.3% MODERATE INCOME UNIT$· II 1 111,000 111,000 3.1% MOOERATE INCOME UNIT$· U1 Ii 136,GOO 810.000 16.7% 8l!NIOR & DISABLED UNITS 1 235,000 235,000 3.1% MAAKET UNl11I ·I 3 Z85,000 185,000 9.4% MARKET UNITS -h 20 1C9.SOO 6,IS0,000 62.5% 

GROSS 8AlES REVENUES 9,4'4,000 100.0% 

PROFIT CLOSS) 8to,7Z8 
PERCENTAGE PROFIT 10% 

AFFORDABLE UNITS o.velopmonf Fee (2$7,198) 3.0% 
Junkyard Cleanup (455.000) 

Net 811rpl11s 178,531 1.8% 
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COMPASS ROSE 
NanlllClcat, MA 

aG UNITS NOV-c.21100 

oeYELOPMEHT BUDGET PER UNIT TOTAL 

.HARDOOSTS 
Acqldstt1on 23.576 141,150 
Slle~ndsclplng 26.800 '""°° UtililleslDl'al (+off-she WOife) 21.433 711,800 
Conslndon 152.660 &Mt,400 
Conlic l!Jenc:r f0,044 H1.llO 
Sub-Tolnl Herd Costs Dl.&04 8.442.140 

SOFT COSTS 
P~tle-infeo; 1.000 36,000 
111d111/eng1n 1.083 39,000 
• engit (emrit + Clvll) 2,278 az.uoo 
legalMfe & recordhlg 2,366 84,IOO 
Insurance 500 18,000 
taxo• 406 14,ICIO 
bcokerage fees 2.778 100.000 
financinglappfi fees 1,556 . $$.000-· 
dolk of the-1Cs 944 U.000 
ln8pectlng engineer 1.21'8 4G.OOO 
~ 389 14,000 
IMlfleling-afbdable units 122 4.400 
cansllucllon loan Interest 6,739 "42,SOO 
soft COii COllUngenoy 122 16,000 
Oe\'elopment consuttant 1,ll08 GS,GCIO 
SlllHolal Soft Co"5 23,858 162,400 

TOTAL DEVELOPMENT COSTS 258,459 9,304,&40 

SOURCES 

MODERATE INCOME UNITS· I 3 103.000 30$,000 8.3% 
lllOOERATE INCOME UNITS· U z 111.000 m.ooo 6.6% 
MOOl!AATE INCOME UNITS ·DI 4 13$,000 M4,aOO 11.1% 
SENIOR & DISABLED UNITS 1 ~6,000 235,000 2.7% 
MARKET UNITS ·I a 286,000 eas.ooo 8.3% 
MARKET UNITS • U 23 M9,SOO 1,1138,SOO 63.8% 

GROSS SALES REVENUES 10.ur.soo 100.0% 

PROFIT (LOSS) 842,KO 
PERCENTAGE PROFIT 10% 

AFFORDABLE UNITS Dowfopment Fee (278,136) 3.0% 
Junkyanl Clffnup (455,000) 

Net Surplus 2.0a,eu z.or. 
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REGULATORY AGREEMENT 

[FHLBB-NEW ENGLAND FUND] 

For Ownership Projects 

111 •• 111 
Bk: 1064 Pg: 106 Page: 1 of 28 
Doc: AGR 01/29/2007 03:14 PM 

1bis Regulatory Agreement (this "Agreement") is made this 1" day of December, 2006, by 

Nantucket Homes for People, Inc., a Massachusetts Not for Profit corporation having an address at 10 

Turnpike Road, Southborough, MA. 01772 ("Developer") and Wainwright Bank & Trust Company, 63 

Franklin Street, Boston, MA 02110 (the "Bank"}, a member institution of the Federal Home Loan Bank of 

Boston, the Town of Nantucket Zoning Board of Appeals ("Municipality") and Citizens' Housing and 

Planning Association of Boston ("CHAP A"), having an address of 18 Tremont Street, Boston, 

Massachusetts 02108. 

BACKGROUND: 

A. The Developer intends to construct a twenty-eight (28) unit homeownership development 
on a four (4) +/-acre site on Folger Avenue, Nantucket, MA, more particularly described in 
Exhibit A attached to and made a part of this Agreement (the "Project"); 

B. The Developer has received a comprehensive permit (the "Comprehensive Permit") from 
the Zoning Board of Appeals for the Town of Nantucket (the "Municipality") under Chapter 40B 
of the Massachusetts General Laws, which permit is recorded at the Nantucket County Registry 
of Deeds Registry District of the Land Court (the "Registry") in Book / 0'57 , at Page 
;:J_ (., (,., I as Document No 

C. A "Letter ofintent" has specified that seven (7) units, or 25% of the total units in the 
Project will be affordable units (the "Affordable Units") which will be subject to this Regulatory 
Agreement to restrict the sale of the Affordable Units to eligible affordable home owners who 
have household incomes no greater than 80% of the annual median income for Nantucket as 
defined by the U.S. Department of Housing and Urban Development ("HUD), and that they will 
be paying no more than 30% of their annual income for their interest and principal mortgage 
payments, real estate taxes, insurance and homeowners' association fees. 

D. Pursuant to the terms of this Regulatory Agreement, the Affordable Units will be sold to 
households earning no more than eighty percent (80%) of the median income, by household size, 
for the Nantucket County (the "Base Income") as published from time to time by HUD or 
successor agency; 

E. The Project is being financed under the Federal Home Loan Bank of Boston's New 
England Fund ("NEF") and the NEF requires that the Developer provide the number of 
Affordable Units described above; 

F. Pursuant to the requirement of the Comprehensive Permit and this Regulatory 
Agreement, the Developer has agreed to retain CHAP A (the "Monitoring Agent") to perform 
monitoring and enfprcement services regarding compliance of the Project with the Affordability 

I 
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Requirement and compliance of the Developer with the Limited Dividend Requirement. The 
Developer agrees that the Nantucket Housing Authority ("Nantucket Housing") will act as the 
secondary monitoring agent. The Developer will not be responsible for any costs or fees for the 
Nantucket Housing Authority. 

NOW THEREFORE, in consideration of the agreements and covenants set forth in this 
Agreement, and other good and valuable consideration, the receipt and sufficiency of which are 
acknowledged, the Developer and the Bank agree and covenant as follows: 

1. Unit Designation. The distribution of the Affordable Units by unit size shall be as set 
forth below: 

Number of Units 

Initial Affordable Price 

Units/Lots 

3BR 

7 

$ 242,000 

The maximum sales price shall be established so that a household earning the Base Income for a 
family of four would pay no more than 30% of the gross income for the sum of annual debt 
service on a mortgage o/95% of the sales price (including principal and interest) plus property 
taxes, insurance, and any condominium/homeowner association fees. The Discount Rate shall be 
established by NEF lender's appraisal and NEF guidelines. 

2. Affordability. The Affordable Units shall be sold to households who have an annual 
income equal to or less than the Base Income. The Base Income will be adjusted from time to 
time according to DHCD guidelines. The maximum sales price for the Affordable Units at 
subsequent re-sales shall be determined by applying a discount rate, established at the time of 
initial sale, to the appraised value at time of resale. The discount rate is the percentage of the 
unit's fair market value for which the unit is sold, as determined by an appraiser at the time of the 
initial sale. This rate shall be applied to the fair market value of the unit at the time of resale, as 
determined by an appraiser retained by the seller of the Affordable Unit. The iinit must be sold to 
a household earning no more than a Base Income. 

3. Deed Riders. At the time of sale of the Affordable Units by the Developer, the 
Developer shall execute and shall as a condition of sale cause the purchasers of the Affordable 
Units to execute a deed rider substantially in the form of Exhibit A attached to and made a part 
of this Agreement (each a "Deed Rider"). Each Deed Rider shall require the unit owner at the 
time he/she desires to sell the Affordable Unit to notify the Monitoring Agent and Nantucket 
Housing so that the Monitoring Agent can make a determination of the price at which the unit 
may be sold (the "Maximum Re-sale Price"). The owner of the Affordable Unit must thereafter 
offer the unit to the Municipality at which Maximum Re-sale Price which may or may not 
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exercise its right-of-first refusal and if not, the seller must find a purchaser who meets the 
income guidelines. 

If, despite using due diligence to do so, the Affordable Unit owner is unable to find an eligible 
purchaser within a sixty (60) day period from the end of the Municipality's first (30) day right of 
first refusal, then said owner must again offer the unit to the Municipality which, within thirty 
(30) days of notice of such offer may or may not exercise its second right of refusal; and if not, 
the seller can sell the unit to any person, regardless of his/her income and at any price, free of 
any future sale restrictions, provided that the difference between the actual resale price and the 
discounted purchase price shall be paid to the Municipality for deposit in an affordable housing 
fund to be used by the Municipality to support other affordable housing within the municipality. 

The Deed Rider requires the Affordable Unit owner and any purchaser to execute at the time of 
resale a similar Deed Rider which shall be attached to and made a part of the deed from the 
owner to the purchaser, so that the affordability of each Affordable Unit will be preserved each 
time that subsequent resale of the Affordable Unit occurs during the period of affordability 
specified in this Agreement. 

4. Dividend Limitation. Developer agrees that the profit to the Developer or to the partners, 
shareholders, or other owners of Developer or of the Project shall not exceed fifteen percent 
(15%) of total development costs of the Project, exclusive of development fees (the "Allowable 
Profit''). Upon issuance ofa final Certificate of Occupancy for all of the units in the Project, the 
Developer shall deliver to the Monitoring Agent and Nantucket Housing an itemized statement 
of total development costs together with a statement of gross sales revenues from the Project 
received by the Developer to date certified by the Developer ("Certified Cost and Income 
Statement"). "Profit" when calculated by the Monitoring Agent to determine the Allowable 
Profit, shall be measured as the excess of certified income, less any brokerage commissions and 
selling expenses over certified costs and less all development costs related to the project except 
costs incurred by the developer as administrative and overhead expenses (which shall be 
considered as part of the Developer Profit). Acceptable development costs include, but are not 
limited to; the cost of site acquisition, defined as that value which can be underwritten by the 
Project and which can be supported by the Member's appraisal upon which its construction loan 
is based. 

If all units in the Project which have not been sold as of the date the Certified Cost and Income 
Statement is delivered to the Monitoring Agent and Nantucket Housing, the Developer shall at 
least once every ninety (90) days thereafter, until such time as all of the units are sold, deliver to 
the Monitoring Agent and Nantucket Housing an updated Certified Cost and Income Statement. 
After all units in the Project which are offered for sale have been sold, the Developer shall 
deliver to the Monitoring Agent and Nantucket Housing a final Certified Cost and Income 
Statement. All profits from the Project in excess of the Allowable Profit shall be paid by the 
Developer to the Municipality. The Municipality shall deposit such funds into an affordable 
housing fund, if one exists in the Municipality, to be used by the Municipality for the purposes of 
encouraging, creating or subsidizing the construction or rehabilitation of affordable housing 
elsewhere in the Municipality 
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5. Affirmative Marketing. The Developer shall not discriminate on the basis of race, creed, 
color, sex, age, handicap, marital status, national origin or any other basis prohibited by law in 
the selection of the buyers for the Affordable Units. The Developer shall affirmatively market 
the Affordable Units to minority households through direct outreach efforts to local churches, 
social service and civic organizations as well as local and area-wide newsprint media where 
minority households are most likely to be contacted. This outreach effort must continue for a 
period of at least 60 days prior to the selection of buyers for the Affordable Units. The 
Developer agrees to maintain for at least five (5) years following the sale of the Affordable 
Units, a record of all newspaper ads, outreach letters translations, leaflets and any other outreach 
efforts which may be inspected by the Monitoring Agent, Nantucket Housing or the Municipality 
upon request. 

6. Recording. Upon execution of this Agreement, the Developer shall immediately cause 
this Agreement to be recorded or filed with the Registry of Deeds for the County where the 
Project is located and/or ifthe Project consists in whole or in part of registered land, to be filed 
with the Registry District of the Land Court for the County where the Project is located. Upon 
recording and/or filing as applicable, the Developer shall immediately transmit to the Bank, the 
Monitoring Agent and Nantucket Housing evidence of such recording and/or filing. 

7. Representations. The Developer represents, covenants and warrants as follows: 

(a) The Developer (i) is a Not-for-Profit corporation duly organized under the laws of 
the Commonwealth of Massachusetts, and is qualified to transact business under 
the laws of this state, (ii) has the power and authority to own properties and assets 
and to carry on its business as now being conducted, and (iii) has full legal right, 
power and authority to execute and deliver this Agreement. 

(b) The execution and performance of this Agreement by the Developer (i) will not 
violate or, as applicable, has not violated any provision oflaw, rule or regulation, 
or any order of any court or other agency or governmental body, and (ii) will not 
violate or, as applicable, has not violated any provision of any indenture, 
agreement, mortgage, mortgage note or other instrument to which the Developer 
is a party or by which it or the Project is bound, and (iii) will not result in the 
creation or imposition of any prohibited encumbrance of any nature. 

( c) The Developer will, at the time of execution and delivery of this Agreement, have 
good and marketable title to the Project free and clear of any lien or encumbrance, 
subject to the encumbrances created pursuant to this Agreement, any loan 
documents relating to the Project, or other permitted encumbrances. 

8. Governing Law/Amendments/Severability. This Agreement shall be governed by the 
laws of The Commonwealth of Massachusetts. Any amendments to this Agreement must be in 
writing and executed by all of the parties to this Agreement. The invalidity of any clause, part, 
or provision of this Agreement shall not affect the validity of the remaining portions of this 
Agreement. 
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9. Monitoring Agents. The Developer shall retain the Monitoring Agent and for 
purposes of monitoring Developer's performance under this Agreement pursuant to an 
agreement acceptable to the Monitoring Agent and the Bank in the form attached hereto as 
Exhibit B. Nantucket Housing will act as an independent, secondary monitoring agent. The 
Developer will not be responsible for any costs associated with Nantucket Housing acting as the 
secondary monitoring agent. 

All notices and reports required to be submitted under this Agreement shall be submitted 
directly to the Monitoring Agent and Nantucket Housing. The Monitoring Agent and Nantucket 
Housing shall have authority to act in all matters relating to this Agreement. 

2 Notices. All notices to be given pursuant to this Agreement shall be in writing and 
shall be deemed given when delivered by hand or when mailed by certified or registered mail, 
postage prepaid, return receipt requested, to the parties to this Agreement at the addresses set 
forth below, or to such other place as a party may from time to time designate by written notice: 

Municipality: Nantucket Zoning Board of Appeals 
1 East Chestnut Street 
Nantucket, MA 02554 

Developer: Nantucket Homes for People, Inc. 
10 Turnpike Road 
Southborough, Massachusetts 01 772 

Monitoring Agent: Citizens' Housing and Planning Association, Inc. 
18Tremont Street 
Boston, Massachusetts 02108 

Secondary Monitoring Agent: Nantucket Housing Authority 
147 Orange Street 
Nantucket, Massachusetts 02554 

Bank: Wainwright Bank & Trust Company 
63 Franklin Street 
Boston, MA 02110 

11. Term. The term of this Agreement shall be in perpetuity, or to the extent permissible by 
law, but in no event less than ninety-nine (99) years, provided that, after the time of conveyance 
of any unit to an eligible purchasing household, this Agreement shall terminate with respect to 
that unit to an eligible purchasing household, this Agreement shall terminate with respect to that 
unit if that unit is acquired by foreclosure or instrument in lieu of foreclosure so long as the 
holder of the mortgage on that unit has given the Bank, the Monitoring Agent, Nantucket 
Housing, and the Municipality not less than sixty ( 60) days prior written notice of the holders 
intention to foreclose the mortgage or to accept an instrument in lieu of foreclosure. 
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Upon the expiration of the term of each Deed Rider, each of the then owners of Affordable Units 
shall be bound to pay to the Municipality all proceeds of the sale in excess of the discounted 
purchase price upon sale of such Unit, which sale shall be at arms length and for fair market 
value of such Unit. 

12. Successors and Assiims. The Developer intends, declares and covenants on behalf of 
itself and its successors and assigns (i) that this Agreement and the covenants, agreements and 
restrictions contained in this Agreement shall be and are covenants running with the land, 
encumbering the Project for the term of this Agreement, and are binding upon the Developer's 
successors in title, (ii) are not merely personal covenants of the Developer, and (iii) shall bind the 
Developer, its successors and assigns for the term of the Agreement. Developer agrees that any 
and all requirements of the laws of The Commonwealth of Massachusetts to be satisfied in order 
for the provisions of this Agreement to constitute restrictions and covenants running with the 
land shall be deemed to be satisfied in full and that any requirements of privity of estate are also 
deemed to be satisfied in full. 

13. Default. If any default, violation or breach by the Developer under this Agreement is not 
cured to the satisfaction of the Monitoring Agent, Nantucket Housing or the Municipality as the 
case may be, within thirty (30) days after notice to the Developer thereof, then the Monitoring 
Agent, Nantucket Housing or the Municipality as the case may be, may send notification to the 
Bank and the FHLBB that the Developer is in violation of the terms and conditions of this 
Agreement. The Bank and/or the FHLBB may exercise any remedy available to it, including 
calling its advance under the NEF or increasing the interest rate on such advance. The 
Municipality, Monitoring Agent or Nantucket Housing may also exercise any legal remedy 
available to them. The Developer shall pay all costs and expenses, including legal fees, incurred 
by Monitoring Agent, Nantucket Housing and/or Municipality in enforcing this Agreement, and, 
in the event of any action by the Monitoring Agent, Nantucket Housing and/or Municipality 
against the Developer, the Monitoring Agent, Nantucket Housing and/or Municipality shall be 
entitled to seek an attachment against the Developer's property including, without limitation, its 
interest in the Project. The Monitoring Agent, Nantucket Housing and/or Municipality may 
perfect a lien on the Project by recording/filing one or more certificates setting forth the amount 
of the costs and expenses due and owing in the Registry. A purchaser of the Project or any 
portion of it shall be liable for the payment of any unpaid costs and expenses which were the 
subject of a recorded/filed certificate prior to the purchaser' s acquisition of the Project or 
portion thereof. 

14. Mort11:a11:ee Consent. The Developer represents and warrants that it has obtained the 
consent or subordination of all existing mortgagees of the Project to the execution and recording 
of this Agreement and to the terms and conditions of this Agreement and that all such 
mortgagees have executed a consent or subordination to this Agreement which shall be 
recorded/filed herewith. 

15. Responsibility ofMonitorin11: A11:ent. The Monitoring Agent, Nantucket Housing and 
Municipality shall not be held liable for any action taken or omitted under this Agreement so 
long as it shall have acted in good faith and without gross negligence. 
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16. Indemnification. The Developer, for itself and its successors and assigns, agrees 
to indemnify and hold harmless the Monitoring Agent, Nantucket Housing and 
Municipality against all damages, costs and liabilities, including reasonable attorney's 
fees, asserted against the Monitoring Agent, Nantucket Housing and Municipality by 
reason of its relationship to the Project under this Agreement and not involving the 
Monitoring Agent, Nantucket Housing or Municipality acting in bad faith and with gross 
negligence. 

17. Amendments This Agreement shall not be amended without written consent of 
the Monitoring Agent , Nantucket Housing and Municipality. 

IN WITNESS WHEREOF, the parties to this Agreement have caused this Agreement to 
be executed as a sealed instrument as of the date first above written. 

By: 

Comm nwealth of Massachusetts 

______ County, SS 

On this _j__ th day of 1~006, before me, the undersigned notary public, personally 
~'eJIT'ed Cl· ord J ch rer, proved to me through satisfactory evidence, which were 

_.., to be the person whose name is signed on the 
ding or attached document, and ac o~ledged to me that he signed it voluntarily for 

ts stated purpose as N tucket Homes, Inc., a Massachusetts 
Not for Profit corporation. 
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Commonwealth of Massachusetts 

Barnstable County, ss 

On this~ th day of i)cc., , 2006, before me, the undersigned notary public, personally 
appeared s+rhe-11 YtOlirO!fo , proved to me through satisfactory evidence, which were 

ffCSdYlt.!1~ 1<"10WV1 , to be the person whose name is signed on the 
preceding or a ched document, and acknowledged to me that he signed it voluntarily for 
its stated purpose as VtU- P<twko t cf Wainwright Bankl a fr1 II JS•chudlzl. 
b11t1k a•I frk1fGo"'/Pf1f, 4'olffk1-f (1"'f"'Y 

/JviaclvrUAJ (Al./h<kff 

W 
ANDi-ltlJ WEBSTER 

. • Nola Public 
My comm1ss10n ex ComlnolMallhryol Mas8achusetls 

My Commlnlon Expire• 
June 21, 2012 

Commonwealth of Massachusetts 

N~ County, ss 

·"' 

.l 
On this~th day o~006, before me, the undersigned notary public, personally 
appeared ·~,~~"- , proved to me through satisfactory evidence, which 
were 
-------------~to be the person whose name is signed on the 
preceding or attached document, and acknowledged to me that he signed it voluntarily for 
its stated purpose as the chairman of the Town of Nantucket Zoning Board of Appeals. 

My commission expires: 

~\~p:s.__ 
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EXHIBIT A 

DEED RIDER 
For 

FHLBB New England Fund 

Ownership Project 

(annexed to and made part of that certain deed (the "Deed") 
from Nantucket Homes for People, Inc.("Grantor") 
to ("Grantee") 

dated ,2004 

WITNESSETH: 

WHEREAS, a comprehensive permit for land in the Town of Nantucket, Massachusetts 
(the "Municipality") has been granted under Chapter 40B ofM.G.L. for the purpose of 
constructing twenty-eight (28) residential units (the "Project") comprised of units to be sold by 
the Grantor at market rates, seven (7) units to be sold to households with low and moderate 
incomes in accordance with the terms and provisions of the Regulatory Agreement by and 
between the Nantucket Homes for People, Inc. (the "Developer"), Wainwright Bank and Trust 
(the "Bank"), and the Town of Nantucket ("Municipality") as part of the New England Fund 
("NEF") Program (the "Regulatory Agreement") which Regulatory Agreement is dated 
,2004 and is recorded/filed with the Nantucket County Registry of Deeds/Registry District of the 
Land Court (the "Registry") in Book ,at Page /as Document No. 

WHEREAS, the Municipality has determined that the rights and restrictions granted in 
this Deed Rider to the Municipality serve the public's interest in the creation and retention of 
affordable housing for persons and families oflow and moderate income and in the restricting the 
resale price of property in order to assure its affordability by future low and moderate income 
purchasers; 

WHEREAS, pursuant to the Regulatory Agreement, eligible purchasers such as the 
Grantee are given the opportunity to purchase certain property at a discount of the property's 
appraised fair market value if the purchaser agrees to convey the property on resale to an 
income-eligible purchaser ("Eligible Purchaser") located by the Municipality or, to the 
Municipality, for a "Maximum Re-sale Price; 
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WHEREAS, the "Maximum Re-sale Price" is intended to ensure long-term affordability 
of the Property to a household at 80% of Nantucket County area median income as defined by 
the U.S. Department of Housing and Urban Development ("HUD") or successor agency; 

WHEREAS, the "Maximum Re-sale Price" shall be determined by a Monitoring Agent 
and Nantucket Housing, as described in the Regulatory Agreement, to be a price such that a 
household earning no greater than 80% of the median income for Nantucket County for a family 
of four would pay no more than 30% of gross income for the sum of annual debt service on a 
mortgage of 95% of the Maximum Re-sale Price (including principal and interest at current 
interest rates) plus property taxes, property insurance (unless covered by the condominium fees), 
private mortgage insurance and any required condominium/homeowner association fees. 

WHEREAS, the Grantor and the Grantee are participating in the NEF Program, and in 
accordance with the NEF Program the Grantor is conveying that certain real property more 
particularly described in the Deed to which this Deed Rider is attached ("Property") to the 
Grantee at a consideration which is less than the appraised value of the Property; and 

NOW THEREFORE, as further consideration from the Grantee to the Grantor and the 
Municipality for the conveyance of the Property at an affordable price in accordance with the 
Regulatory Agreement, the Grantee, his/her heirs, successors and assigns, agrees that the 
Property shall be subject to the following rights and restrictions which are imposed for the 
benefit of and shall be enforceable by, the Grantor's assignees and designees, or the Monitoring 
Agent, or Nantucket Housing, or the Municipality, acting by and through its chief elected 
official. 

1. Right of First Refusal. (a) When the Grantee or any successor in title to the Grantee shall 
desire to sell, dispose of or otherwise convey the Property, or any portion thereof, the Grantee 
shall first notify the Monitoring Agent and Nantucket Housing and subsequently the 
Municipality in writing of the Grantee's intention to so convey the Property (the "Notice"). The 
Notice shall contain an appraisal of the fair market value of the Property (assuming the Property 
is free of all restrictions set forth herein) acceptable to the Monitoring Agent prepared by a real 
estate appraiser acceptable to the Monitoring Agent and qualified to appraise property for 
secondary mortgage markets and recognized as utilizing acceptable professional appraisal 
standards in Massachusetts, and the Notice shall set forth the Discount Rate and the Maximum 
Resale Price of the Property. Within thirty (30) days of the giving of the Notice by the Grantee, 
the Municipality shall notify the Grantee in writing as to whether the Municipality is proceeding 
to locate an eligible purchaser of the Property or the Municipality shall exercise its right of first 
refusal to purchase the Property (the "Municipalities Notice"). For the purpose of this Deed 
Rider, an "eligible purchaser" shall mean a purchaser who satisfies the criteria set forth in the 
Regulatory Agreement and who, iflocated by the Municipality is ready and willing to purchase 
the Property within ninety (90) days after the Grantee gives the Notice. 

(b) In the event that (i) the Municipality's Notice states that the Municipality does not 
intend to proceed to locate an eligible purchaser and that the Municipality does not intend to 
exercise its right of first refusal to purchase the Property, or the Municipality fails to give the 
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Municipality's Notice within thirty (30) days, the Grantee must use diligent efforts to find an 
eligible purchaser within a one hundred twenty (120) day period from the date the Property is put 
on the market, as determined by the date of the first advertisement for sale, as set forth below. 
The term "diligent efforts" shall mean (A) the placement of an advertisement in the real estate 
section of at least one newspaper of general circulation for a period of three consecutive weeks 
which sets forth a customary description of the unit for sale, a single price which is not in excess 
of the Maximum Re-sale Price, Grantee's telephone number, and the phrase: "Sale of unit subject 
to certain guidelines and restrictions with respect to the maintenance and retention of affordable 
housing for households of low and moderate income." and (B) the receipt of satisfactory 
evidence that the new purchaser qualifies as an eligible purchaser. If the Grantee is unable to 
locate an eligible purchaser within one hundred twenty (120) days from the date the Property is 
put on the market, the Grantee may convey the Property to any third party at no less than the fair 
market value, free of all restrictions set forth in this Deed Rider, provided, however, all 
consideration and payments of any kind received by the Grantee for the conveyance of the 
Property to the third party which exceeds the Maximum Re-sale Price shall be immediately and 
directly paid to the Municipality after review by the Monitoring Agent and Nantucket Housing. 
Upon receipt of this excess amount, if any, the Municipality, the Monitoring Agent and 
Nantucket Housing shall issue to the third party a certificate in recordable form (the 
"Compliance Certificate") indicating the Municipality's receipt of the excess amount, if 
applicable, or indicating that no excess amount is payable, and stating that the Municipality has 
elected not to exercise its right of first refusal, and indicating the Monitoring Agent and 
Nantucket Housing approvals of the sale of the Property to the third party consistent with the 
terms of this Deed Rider. This Compliance Certificate is to be recorded in the appropriate 
Registry of Deeds or registered with the appropriate Registry District of the Land Court and such 
Compliance Certificate may be relied upon by the then owner of the Property and by third parties 
as constituting conclusive evidence that such excess amount, if any, has been paid to the 
Municipality, or that no excess amount is payable, and that the rights, restrictions, agreements 
and covenants set forth in this Deed Rider are null and void. The sale price to a third party shall 
be subject to the Monitoring Agent and Nantucket Housing approvals and the Monitoring Agent 
or Nantucket Housing may withhold their approval if in their judgment the purchase price is not 
consistent with the requirements of this Deed Rider and the Regulatory Agreement. The 
Monitoring Agent and Nantucket Housing approvals of the sale price shall be evidenced by their 
issuance of this Compliance Certificate. Funds received by a Municipality under this paragraph 
shall be deposited in an affordable housing fund to be used by the Municipality to support other 
affordable housing within the municipality. 

(c) In the event the Municipality, within said sixty (60) day period, notifies the Grantee that 
the Municipality is proceeding to locate an eligible purchaser or that the Municipality shall 
exercise the Municipality's right of first refusal to purchase the Property, the Municipality may 
locate an eligible purchaser, who shall purchase the Property at a price not in excess of the 
Maximum Re-sale Price subject to a Deed Rider, within ninety (90) days of the date that the 
Municipality's Notice is given, or the Municipality may purchase the Property itself at a price 
not in excess of the Maximum Re-sale Price within ninety (90) days of the date that the 
Municipality's Notice is given. If more than one eligible purchaser is located by the 
Municipality, the Municipality shall conduct a lottery or other like procedure to determine which 
eligible purchaser shall be entitled to the conveyance of the Property. 
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(d) If an eligible purchaser is selected to purchase the Property, or if the Municipality elects 
to purchase the Property, the Property shall be conveyed by the Grantee to such eligible 
purchaser or to the Municipality as the case may be, by a good and sufficient quitclaim deed 
conveying a good and clear record and marketable title to the Property free from all 
encumbrances except (i) such taxes for the then current year as are not due and payable on the 
date of delivery of the deed (ii) any lien for municipal betterments assessed after the date of the 
Notice, (iii) provisions of local building and zoning laws, (iv) all easements, restrictions, 
covenants and agreements of record specified in the Deed from the Grant or to Grantee, (v) the 
Regulatory Agreement which cannot be amended without the consent of the Monitoring Agent 
and Nantucket Housing, (vi) such additional easements, restrictions, covenants and agreements 
of record as the Municipality, the Monitoring Agent and Nantucket Housing consent to, such 
consent not to be unreasonably withheld or delayed, and (vii) in the event that the Property is 
conveyed to an eligible purchaser, a Deed Rider satisfactory inform and substance to the 
Monitoring Agent, Nantucket Housing and Municipality which the Grantee agrees to annex to 
said deed 

(e) Said deed shall be delivered and the purchase price paid (the "Closing") at the Registry, 
or at the option of the eligible purchaser (or the Municipality, as the case may be, ifthe 
Municipality is purchasing the Property), exercised by written notice to the Grantee at least five 
(5) days prior to the delivery of the deed, at such other place as the eligible purchaser (or the 
Municipality, as the case may be, ifthe Municipality is purchasing the Property) may designate 
in said notice. The Closing shall occur at such time and on such date as shall be specified in a 
written notice from the eligible purchaser (or the Municipality, as the case may be, ifthe 
Municipality is purchasing the Property) to the Grantee, which date shall be at least five (5) days 
after the date on which such notice is given, and if the eligible purchaser is a purchaser located 
by the Municipality, or if the Municipality is purchasing the Property no later than ninety (90) 
days after the Municipality's Notice is given to the Grantee. 

(f) To enable Grantee to make conveyance as provided in this Deed Rider, Grantee may if 
he/she so desires at the time of delivery of the deed, use the purchase money or any portion 
thereof to clear the title of any or all encumbrances or interests; all instruments so procured to be 
recorded simultaneously with the delivery of said deed. Nothing contained herein as to the 
Grantee's obligation to remove defects in title or to make conveyance or to deliver possession of 
the Property in accordance with the terms hereof, as to use of proceeds to clear title or as to the 
election of the Eligible Purchaser or the Municipality to take title, nor anything else in this Deed 
Rider shall be deemed to waive, impair or otherwise affect the priority of the Municipality's 
rights herein over matters appearing of record, or occurring, at any time after the recording of 
this Deed Rider, all such matters so appearing or occurring being subject and subordinate in all 
events to the Municipality's rights herein. 

(g) Water and sewer charges and taxes for the then current tax period shall be apportioned 
and fuel value and any common area charges or association fees, if any, shall be adjusted as of 
the date of Closing and the net amount thereof shall be added to or deducted from, as the case 
may be, the purchase price payable by the eligible purchaser or by the Municipality. 
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(h) Full possession of the Property free from all occupants is to be delivered at the time of 
the Closing, the Property to be then in the same condition as it is in on the date of the Grantee's 
Notice, reasonable wear and tear only excepted. 

(i) If Grantee shall be unable to give title or to make conveyance as above stipulated, or if 
any change of condition in the Property not included in the above exception shall occur, then the 
Closing shall be extended for up to thirty (30) days and Grantee shall remove any defect in title 
or restore the Property to the condition required by this Deed Rider. The Grantee shall use best 
efforts to remove any such defects in the title whether voluntary or involuntary and to restore the 
Property to the extent permitted by insurance proceeds or condemnation award. The eligible 
purchaser (or the Municipality, as the case may be, ifthe Municipality is purchasing the 
Property) shall have the election, at either the original or any extended time for performance, to 
accept such title as the Grantee can deliver to the Property in its then condition and to pay 
therefore the purchase price without deduction, in which case the Grantee shall convey such title, 
except that in the event of such conveyance in accordance with the provisions of this clause, if 
the Property shall have been taken by a public authority, then the Grantee shall, unless the 
Grantee has previously restored the Property to its former condition, either: 

(i) pay over or assign to the eligible purchaser or the Municipality, as the case may 
be, on delivery of the deed, all amounts recovered or recoverable on account of such 
insurance or condemnation award less any amounts reasonably expended by the Grantee 
for the partial restoration, or 

(ii) if a holder of a mortgage on the Property shall not permit the insurance proceeds 
or the condemnation award or part thereof to be used to restore the Property to its former 
condition or to be so paid over or assigned, give to the eligible purchaser or to the 
Municipality, as the case may be, a credit against the purchase price, on delivery of the 
deed, equal to said amounts so retained by the holder of the said mortgage less any 
amounts reasonably expended by the Grantee for any partial restoration 

G) If the Municipality fails to locate an Eligible Purchaser to purchase the Property within 
ninety (90) days after the Notice is received by the Municipality, and the Municipality does not 
purchase the Property during said period, then following expiration of ninety (90) days after the 
Municipality receives the Notice from the Grantee, the Grantee may convey the Property to any 
third party at no less than fair market value, free and clear of all rights and restrictions contained 
herein, including, but not limited to the Maximum Resale Price, provided. however, all 
consideration and payments of any kind received by the Grantee for the conveyance of the 
Property to the third party which exceeds the Maximum Resale Price (the "Windfall Amount") 
shall be immediately and directly paid to the Municipality. Upon receipt of this excess amount, 
if any, the Municipality shall issue to the third party and to the Monitoring Agent and Nantucket 
Housing a Compliance Certificate in recordable form indicating the Municipality's receipt of the 
excess amount, if any, and indicating that the Municipality has elected not to exercise its right to 
locate an Eligible Purchaser and its right of first refusal hereunder and that all rights, restrictions, 
agreements and covenants contained herein are henceforth null and void, and indicating the 
Monitoring Agent and Nantucket Housing approvals of the sale of the Property to the third party 
consistent with the terms of this Deed Rider. This Compliance Certificate is to be recorded in 

13 

93



Bk: 01064 Pg: 118 

the Registry and such Compliance Certificate may be relied upon by the then owner of the 
Property and by third parties as constituting conclusive evidence that such excess amount, if any, 
has been paid to the Municipality and that the rights, restrictions, agreements and covenants set 
forth herein are null and void. The sale price to a third party shall be subject to the Monitoring 
Agent and Nantucket Housing approvals, with due consideration given to the value set forth in 
the appraisal accompanying the Notice, and the Monitoring Agent and/or Nantucket Housing 
may withhold its approval if in its sole judgment the purchase price is not consistent with the 
requirements of this Deed Rider and the Regulatory Agreement. The Monitoring Agent and 
Nantucket Housing approvals of the sale price shall be evidenced by its issuance of its 
acceptance of the Municipality's Compliance Certificate. 

2. Resale and Transfer Restrictions. 

(a) Except as otherwise stated in this Agreement, the Property or any interest therein, shall 
not at any time be sold by the Grantee, the Grantee's successors and assigns, and no attempted 
sale shall be valid, unless: 

(i) the aggregate value of all consideration and payments of every kind given or paid by 
the eligible purchaser (as located and defined in accordance with Section 1 above) 
or the Municipality, as the case may be, to the then owner of the Property for and 
in connection with the transfer of such Property, prior to customary closing 
adjustments for fuel, taxes, or similar items, is not in excess of the Maximum Re
sale Price for the Property; and(A) ifthe Property is conveyed to an Eligible 
Purchaser, a certificate (the "Eligible Purchaser Certificate") is obtained and _ 
recorded, signed and acknowledged by the Monitoring Agent which Eligible 
Purchaser Certificate refers to the Property, the Grantee, the Eligible Purchaser 
thereof and the Maximum Re-sale Price therefor, and states that the proposed 
conveyance, sale or transfer of the Property to the Eligible Purchaser is in 
compliance with this Deed Rider and the Regulatory Agreement, and there is also 
recorded a new Deed Rider executed by the Eligible Purchaser which new Deed 
Rider the Eligible Purchaser Certificate certifies is satisfactory in form and 
substance to the Monitoring Agent, Nantucket Housing and Municipality; or (B) 
ifthe Property is conveyed to the Municipality, a Certificate (the "Municipal 
Purchaser Certificate") is obtained from the Monitoring Agent and Nantucket 
Housing and signed and acknowledged by the Municipality, the Monitoring 
Agent and Nantucket Housing and recorded with the Registry of Deeds, which 
Municipal Purchaser Certificate refers to the Property, the Grantee, the 
Municipality, the Maximum Re-sale Price and states that the proposed 
conveyance, sale or transfer of the Property to the Municipality is in compliance 
with the rights, restrictions, covenants and agreements contained in this Deed 
Rider and there is also recorded a new Deed Rider which Deed Rider is 
satisfactory in form and substance to the Monitoring Agent and Nantucket 
Housing; or 
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(ii) if the Property is conveyed to a third party in accordance with Section 1 (b) or G), the 
Monitoring Agent, Nantucket Housing and Municipality executes and delivers the 
Compliance Certificate in accordance with Section 1 (b) or G); 

(b) Any good faith purchaser of the Property, any lender or other party taking a security 
interest in such Property and any other third party may rely upon a Compliance Certificate 
accepted by the Monitoring Agent and Nantucket Housing or an Eligible Purchaser Certificate or 
a Municipal Purchaser Certificate referring to the Property as conclusive evidence of the matters 
stated therein and may record such Certificate in connection with conveyance of the Property, 
provided, in the case of an Eligible Purchaser Certificate and a Municipal Purchaser Certificate 
the consideration recited in the deed or other instrument conveying the Property upon such re
sale shall not be greater than the maximum permitted price stated in the Eligible Purchaser 
Certificate or the Municipal Purchaser Certificate as the case may be. If the Property is conveyed 
to the Municipality, any future sale of the Property by the Municipality shall be subject to the 
Regulatory Agreement and the Deed from the Municipality shall contain a Deed Rider in form 
and substance satisfactory to the Monitoring Agent and Nantucket Housing together with an 
Eligible Purchaser Certificate from the Monitoring Agent and Nantucket Housing. 

(c) Within ten (10) days of the closing of the conveyance of the Property from Grantor to 
Grantee, the Grantee shall deliver to the Monitoring Agent, Nantucket Housing and to the 
Municipality a true and certified copy of the deed of the Property, together with information as to 
the place ofrecording thereof in the public records. Failure of the Grantee, or Grantee's 
successors or assigns to comply with the preceding sentence shall not affect the validity of such 
conveyance. 

(d) Notwithstanding anything to the contrary contained in this Deed Rider, the Maximum 
Re-sale Price shall not be less than the purchase price paid by the Grantee which at the time of 
purchase complied with the requirements of the preceding deed rider and of the Regulatory 
Agreement and which is recited in an Eligible Purchaser Certificate or a Municipal Purchaser 
Certificate recorded/filed with the Registry. 

( e) The Grantee understands and agrees that nothing in this Deed Rider or the Regulatory 
Agreement in any way constitutes a promise or guarantee by the Municipality, the Monitoring 
Agent, Nantucket Housing or any other person or entity that the Grantee shall actually receive 
the Maximum Re-sale Price for the Property or any other price for the Property. 

3. Termination. If the affordability restriction is required to terminate by law, then at the end 
of the ninety-ninth (99th) year from the date of this Deed Rider (the "Termination Date"), the 
Grantee may sell the Property at a price equal to the fair market value of the Property as of the 
date of sale and not subject to this Deed Rider, provided, however that the Grantee, at the time of 
such sale must pay to the Municipality the difference between the fair market value as so 
determined and the Maximum Re-sale Price which the owner would have been bound to market 
the Property for were this Deed Rider to have remained in effect (the "Windfall Amount"), and 
upon such payment the Property will be deeded free and clear of this Deed Rider. In the event 
that the Grantee fails to make a Windfall Amount payment under this Deed Rider, the 
Municipality shall have the right to seek payment from the purchaser of the Property, and his/her 
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successors and assigns, which right shall be prior to the encumbrance of any mortgage on the 
Property. This provision shall survive the expiration of the term of this Deed Rider, provided 
however that the Grantee shall have the right to accelerate the expiration of this provision by 
making a Windfall Amount payment to the Municipality through refinancing, or from other 
sources, in an amount equal to the difference between the fair market value of the Property, as 
determined by an appraisal satisfactory to the Monitoring Agent, and the Maximum Re-sale 
Price at the time of said appraisal. [For example, if at the Termination Date the fair market value 
of the Property is $500,000, the Maximum Re-sale Price is determined by the Monitoring Agent 
and Nantucket Housing to be $200,000, the Grantee could terminate the provisions of this 
section without selling the Property by making a Windfall Amount payment to the Municipality 
in the amount of $300,000 ($500,000 -$200,000)]. In the event of such a Windfall Amount 
payment, and the payment by the Grantee to the Monitoring Agent of a fee equal to three-fourths 
of one percent of the Maximum Re-sale Price, the owner shall hold the Property free and clear of 
this Deed Rider. For purposes of this section, the Maximum Re-sale Price shall be determined 
by the Monitoring Agent and approved by Nantucket Housing in the same manner as set forth 
under Section 1 above. 

4. Restrictions Against Leasing and Junior Encumbrances. At the time of the recording of 
this Deed Rider, there shall be no outstanding liens or mortgages except those that may be 
permitted by the Municipality. The Property shall not be leased, refinanced, encumbered 
(voluntarily or otherwise) or mortgaged without the prior written consent of the Monitoring 
Agent and Nantucket Housing, provided, however, that this provision shall not apply to a first 
mortgage granted in connection with this conveyance for a principal amount less than the price 
approved by the Monitoring Agent and Nantucket Housing in the Eligible Purchaser Certificate, 
the Municipal Purchase Certificate. All mortgages and liens shall be subordinate to this Deed 
Rider unless otherwise permitted by the Municipality in writing. Any rents, profits, or proceeds 
from any transaction which has not received the prior written consent of the Monitoring Agent 
and Nantucket Housing shall be paid to and be the property of the Municipality. In the event 
that the Monitoring Agent and Nantucket Housing, in the exercise of its absolute discretion, 
consents to any such lease, refinancing, encumbrance or mortgage, it shall be a condition to such 
consent that all rents, profits or proceeds from such transaction which exceed the carrying costs 
of the Property as determined by the Monitoring Agent and Nantucket Housing in their 
discretion shall be paid to and be the property of the Municipality. Notwithstanding the 
restrictions outlined in this paragraph, any Property purchased by the Municipality, under its 
Right of First Refusal, may be rented by the Municipality, at its discretion, so long as the income 
limits for the lessee household do not exceed the Base Income as defined in the Regulatory 
Agreement. Funds received by a Municipality under this paragraph shall be deposited in an 
affordable housing fund, if one exists in the Municipality, to be used by the Municipality to 
support other affordable housing within the municipality; otherwise the funds shall be deposited 
into the Municipality's general fund. 

5. Covenants to Run With the Property. (a) The Grantor and the Grantee, for good and 
valuable consideration, the receipt and sufficiency of which is acknowledged, grant and assign to 
the Municipality, the Municipality's agents, successors, designees and assigns the right of first 
refusal to purchase the Property as set forth in this Deed Rider, and to the Monitoring Agent, 
Nantucket Housing and the Municipality the right to enforce the rights and restrictions, 
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covenants and agreements set forth in this Deed Rider. The rights granted to the Monitoring 
Agent, Nantucket Housing and the Municipality shall be in addition to and not in limitation of 
any other rights and remedies available to the Grantor or the Monitoring Agent or to the 
Municipality for enforcement of the restrictions, rights, covenants and agreements set forth in 
this Deed Rider. It is intended and agreed that all of the agreements, covenants, rights and 
restrictions set forth in this Deed Rider shall be deemed to be covenants running with the 
Property and shall be binding upon and enforceable against the Grantee, the Grantee's successors 
and assigns and any party holding title to the Property for the benefit of and enforceable by the 
Monitoring Agent, Nantucket Housing and/or the Municipality, the Monitoring Agent's, 
Nantucket Housing's agents and/or Municipality's agents, successors, designees and assigns for 
a period which is the shortest of (i) ninety-nine years from the date hereof, (ii) upon the 
recording of a Compliance Certificate as provided under Section 1 (b) or 1 G) herein, (iii) upon the 
recording of an Eligible Purchaser Certificate and a new Deed Rider executed by the eligible 
purchaser referenced in the Eligible Purchaser Certificate, which new Deed Rider is certified in 
the Eligible Purchaser Certificate to be in form and substance satisfactory; or (iv) upon the 
recording of a Municipal Purchaser Certificate as set forth in this Deed Rider, provided however 
that the provisions of Section 3 shall survive the expiration of the term of this Deed Rider as 
provided therein. 

(b) The Grantor and the Grantee grant to the Monitoring Agent, Nantucket Housing and the 
Municipality the right to enter upon the Property for the purpose of enforcing any and all of the 
restrictions, covenants and agreements contained in this Deed Rider, and of taking all actions 
with respect to the Property which the Monitoring Agent, Nantucket Housing and/or 
Municipality may determine to be necessary or appropriate, with or without court order, to 
prevent, remedy or abate any violation of the restrictions, covenants and agreements set forth in 
this Deed Rider. 

( c) The Monitoring Agent and Nantucket housing shall be entitled to a joint fee of three-
fourths of one percent (hereinafter, the "Re-sale Fee") of the Maximum Re-sale Price regardless 
of whether the Affordable Unit is being sold to an Eligible Purchaser, or the Municipality, or to a 
third party at fair market value under the provisions of Section l(b) or lG) herein. The joint fee 
shall be evenly split between the Monitoring Agent and Nantucket Housing. In the event that the 
Property is sold for less than the Maximum Re-sale Price, the fee shall be equal to % of 1 % of 
the actual re-sale price. The fee shall the Monitoring Agent and Nantucket Housing's 
compensation for the services performed under the Monitoring Services Agreement (and 
referenced in the Regulatory Agreement). This fee shall be paid by the Grantee as a closing cost 
at the time of closing, and payment of the fee of the Monitoring Agent and Nantucket Housing 
shall be a condition to delivery and recording of its compliance certificate, failing which the 
Monitoring Agent and Nantucket Housing shall have a claim against the Grantee and persons 
claiming under the grantee for which the Monitoring Agent and Nantucket Housing may seek an 
attachment against the Property. 

( d) This Deed Rider and all of the agreements, restrictions, rights and covenants contained in 
this Deed Rider shall be deemed to be an affordable housing restriction as that term is defined in 
M.G.L. c. 184, § 31 and as that term is used in M.G.L. c. 184, §§ 26, 31, 32, and 33. 
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( e) The Grantee intends, declares and covenants on behalf of itself and its successors and 
assigns (i) that this Deed Rider and the covenants, agreements, rights and restrictions contained 
in this Deed Rider shall be and are covenants running with the land, encumbering the Property 
for the term of this Deed Rider, and are binding upon the Grantee's successors in title, (ii) are not 
merely personal covenants of the Grantee, and (iii) shall bind the Grantee, its successors and 
assigns and enure to the benefit of the Municipality and their successors and assigns for the term 
of the Deed Rider. Grantee agrees that any and all requirements of the laws of the 
Commonwealth of Massachusetts to be satisfied in order for the provisions of this Deed Rider to 
constitute restrictions and covenants running with the land shall be deemed to be satisfied in full 
and that any requirements of privity of estate are also deemed to be satisfied in full. 

(f) Without limitation on any other rights or remedies of the Grantor, the Monitoring Agent, 
Nantucket Housing, the Municipality, their agents, successors, designees and assigns, any sale or 
other transfer or conveyance of the Property in violation of the provisions of this Deed Rider, 
shall, to the maximum extent permitted by law, be voidable by the Municipality or the 
Monitoring Agent or Nantucket Housing, or their agents, successors, designees and assigns by 
suit in equity to enforce such rights, restrictions, covenants, and agreements. 

6. Notice. Any notices, demands or requests that may be given under this Deed Rider shall 
be sufficiently served if given in writing and delivered by hand or mailed by certified or 
registered mail, postage prepaid, return receipt requested, to the parties to this Deed Rider at the 
addresses set forth below, or such other addresses as may be specified by any party by such 
notice. 

Municipality: 

Zoning Board of Appeals 
Town of Nantucket 
1 East Chestnut Street 
Nantucket, MA 02554 

Grantor: 

Nantucket Homes for People, Inc. 
10 Turnpike Road 
Southborough, MA 01772 

Grantee 

Monitoring Agent: Secondarv Monitoring Agent 
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Citizens Housing and Planning Association 
18 Tremont Street 
Boston, MA 02108 
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Nantucket Housing 
14 7 Orange Street 
Nantucket, MA 02554 

Any such notice, demand or request shall be deemed to have been given on the day it is hand 
delivered or mailed. 

7. Further Assurances. The Grantee agrees from time to time, as may be reasonably 
required by the Monitoring Agent, Nantucket Housing or the Municipality, to furnish the 
Monitoring Agent, Nantucket Housing and the Municipality with a written statement, signed 
and, if requested, acknowledged, setting forth the condition and occupancy of the Property, 
information concerning the resale of the Property and all other information pertaining to the 
Property or the Grantee's eligibility for and conformance with the Regulatory Agreement for this 
Project. The Municipality is authorized to record or file any notices or instruments appropriate 
to assuring the enforceability of this Deed Rider; and the Grantee on behalf of itself and its 
successors and assigns appoints the Municipality its attorney-in-fact to execute, acknowledge 
and deliver any such instruments on its behalf. Without limiting the foregoing, the Grantee and 
its successors and assigns agrees to execute any such instruments upon request. The benefits of 
this Deed Rider shall be in gross and shall be assignable by the Municipality (subject to the 
approval ofDHCD). The Grantee and the Municipality intend that the restrictions arising 
hereunder take effect upon the date hereof, and to the extent enforceability by any person ever 
depends upon the approval of governmental officials, such approval when given shall relate back 
to the date hereof regardless of the date of actual approval or the date of filing or recording of 
any instrument evidencing such approval. 

8. Waiver. Nothing contained in this Deed Rider shall limit the rights of the Monitoring 
Agent, Nantucket Housing and the Municipality to release or waive, from time to time, in whole 
or in part, any of the rights, restrictions, covenants or agreements contained in this Deed Rider 
with respect to the Property. Any such release or waiver must be made in writing and must be 
executed by the Monitoring Agent, Nantucket Housing and the Municipality or designee. The 
Municipality is authorized to record or file any notices or instruments appropriate to assuring the 
enforceability of this Deed Rider, and the Grantee on behalf of itself and its successors and 
assigns appoints the Municipality its attorney-in-fact to execute, acknowledge and deliver any 
such instruments on its behalf. Without limiting the foregoing, the Grantee and its successors 
and assigns agree to execute any such instruments upon request. The benefits of this Deed Rider 
shall be in gross and shall be assignable by the Municipality (subject to the approval ofDHCD). 
The Grantee and the Municipality intend that the restrictions arising hereunder take effect upon 
the date hereof, and to the extent enforceability by any person ever depends upon the approval of 
governmental officials, such approval when given shall relate back to the date hereofregardless 
of the date of actual approval or the date of filing or recording of any instrument evidencing such 
approval. 

19 

99



' ' ' 

Bk: 01064 Pg: 124 

9. Severabilitv. If any provisions of this Deed Rider or the application thereof to any person 
or circumstance shall come, to any extent, to be invalid or unenforceable, the remainder of this 
Deed Rider or the application of such provision to the persons or circumstances other than those 
as to which it is held invalid or unenforceable, shall not be affected thereby, and each provision 
of this Deed Rider shall be valid and enforced to the fullest extent permitted by law. 

10. Responsibility of the Monitoring Agent. The Monitoring Agent, Nantucket Housing and 
Municipality shall not be held liable for any action taken or omitted under this Deed Rider so 
long as it shall have acted in good faith and without gross negligence. 

11. Indemnity. The Grantor and the Grantee agree to indemnify and hold harmless the 
Monitoring Agent, Nantucket Housing and Municipality against all damages, costs and 
liabilities, including reasonable attorney's fees, asserted against the Monitoring Agent, Nantucket 
Housing or Municipality by reason of its relationship with the Project under this Deed Rider and 
not involving claims that the Monitoring Agent, Nantucket Housing or Municipality acted in bad 
faith and with gross negligence. 

Executed as a sealed instrument this of '2004 . 

Grantor: Nantucket Homes for People, Inc. 

By: 

Its 

Grantee: 

Commonwealth of Massachusetts 

______ County, SS 

On this th day of , 2004, before me, the undersigned notary public, personally 
appeared Clifford J. Schorer, proved to me through satisfactory evidence, which were 
_____________ ,to be the person whose name is signed on the 
preceding or attached document, and acknowledged to me that he signed it voluntarily for its 
stated purpose as Nantucket Homes, Inc., a Massachusetts Not for 
Profit corporation. 
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My commission expires: 

Commonwealth of Massachusetts 

______ County, SS 

On this th day of , 2004, before me, the undersigned notary public, personally 
appeared (GRANTEE) proved to me through satisfactory evidence, which were 
-------------'to be the person whose name is signed on the 
preceding or attached document in my presence. 

My commission expires: 

EXHIBITB 

MONITORING SERVICES AGREEMENT 

This Monitoring Services Agreement (this "Agreement") is made as of the __ day of 
-----~ 2004, by and between Nantucket Homes for People, Inc., a Massachusetts Not 
for Profit Corporation, having an address at 10 Turnpike Road, Southborough, Massachusetts, 
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01772 ("Developer"), Citizens' Housing Planning Association, Inc.("CHAP A"), having an 
address at 18 Tremont Street, Boston, Massachusetts, 02108 ("Monitoring Agent") and 
Nantucket Housing Authority(" Nantucket Housing") having an address of 147 Orange Street, 
Nantucket, Massachusetts, 02554. 

RECITALS 

WHEREAS, the Developer intends to construct a housing development known as 
"Compass Rose Development" in the Town ofNantucket (the "Municipality"), more particularly 
described in Exhibit A attached hereto and made a part hereof (the "Project"); and 

WHEREAS, the Developer has received a comprehensive permit (the "Comprehensive 
Permit") from the Zoning Board of Appeals for the Town of Nantucket (the "Municipality") 
under Chapter 40B of the Massachusetts General Laws, which permit is recorded at the 
Nantucket County Registry of Deeds/Registry District of the Land Court (the "Registry") in 
Book at Page __ as Document or Instrument No. ; and 

WHEREAS, the Comprehensive Permit has specified that seven (7) units, or 25% of the 
total units in the Project will be affordable units (the "Affordable Units") which will be subject to 
a Regulatory Agreement to restrict the sale of the Affordable Units to eligible affordable home 
owners who have household incomes no greater than 80% of the annual median income for 
Nantucket as defined by HUD, and that they will be paying no more than 30% of their annual 
income for their interest and principal mortgage payments, real estate taxes, insurance and 
homeowners' association fees; and 

WHEREAS, pursuant to the terms of the Comprehensive Permit and a Regulatory 
Agreement of even date, recorded at said Registry in Book ____, Page __ ( or as 
instrument/document no. , the Affordable Units will be sold to households earning no 
more than eighty percent (80%) of the median income, by household size, for the Nantucket 
County (the "Base Income") as published from time to time by the Department of Housing and 
Community Development of the Commonwealth of Massachusetts or successor agency 
("DHCD"); and 

WHEREAS, the Affordable Units will be subject to deed riders governing resale (the 
"Affordability Requirement") in perpetuity, or to the extent permissible by law, but in no event 
for a period less than 99 years; and 

WHEREAS, the Project is being financed under the Federal Home Loan Bank of 
Boston's New England Fund ("NEF") and the NEF requires that the Developer provide the 
number of Affordable Units described above; and 

WHEREAS, pursuant to the Comprehensive Permit, the NEF Program Guidelines and 
the Regulatory Agreement, the Developer may not receive profit in excess of 15% of total 
development costs of the Project (the "Limited Dividend Requirement"); and 
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WHEREAS, Pursuant to the requirements of the Comprehensive Permit and the 
Regulatory Agreement, the Developer has agreed to retain the Monitoring Agent to perform 
monitoring and enforcement services regarding compliance of the Project with the Affordability 
Requirement and compliance of the Developer with the Limited Dividend Requirement; and 

WHEREAS, Pursuant to the requirements of the Comprehensive Permit and the 
Regulatory Agreement, the Developer has agreed that Nantucket Housing will act as the 
secondary monitoring agent to perform monitoring and enforcement services regarding 
compliance of the Project with the Affordability Requirement and compliance of the Developer 
with the Limited Dividend Requirement. 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, the parties hereto, intending to be legally bound hereby, agree 
as follows: 

1. Monitoring Services. Monitoring Agent and Nantucket Housing shall monitor the 
compliance of the Project with the Affordability Requirement and the compliance of the 
Developer with the Limited Dividend Requirement, as more fully described herein. 

A. Limited Dividend Requirement. In accordance with Section 4 of the Regulatory 
Agreement, the Developer agrees to deliver to the Monitoring Agent and Nantucket Housing the 
Certified Cost and Income Statements, as defined in the Regulatory Agreement, at the times 
required thereunder. The Monitoring Agent and Nantucket Housing agrees to review the 
adequacy and completeness of the Certified Cost and Income Statements and determine the 
Developer's substantive compliance with the Limited Dividend Requirement. Upon completion 
of its review of the Certified Cost and Income Statement, the Monitoring Agent and Nantucket 
Housing will deliver to the Municipality a copy of such statement together with the Monitoring 
Agent's and Nantucket Housing's determination of whether the Limited Dividend Requirement 
has been met. If all of the units in the Project have not been sold at the time the Developer is 
required to deliver the initial Certified Cost and Income Statement to the Monitoring Agent and 
Nantucket Housing, the Monitoring Agent and Nantucket Housing will continue to review the 
subsequent Certified Cost and Income Statements delivered pursuant to the Regulatory 
Agreement and notify the Municipality until all of the units are sold and compliance with the 
Limited Dividend Requirement can be determined. 

B. Affordabilitv Requirement. The Developer agrees to deliver to the Monitoring 
Agent and Nantucket Housing the income certifications, deeds and deed riders with respect to 
initial sales of Affordable Units as required under the Regulatory Agreement (the "Initial Sales 
Data"). The Monitoring Agent and Nantucket Housing agree to review the Initial Sales Data and 
determine the substantive compliance of the Project with the Affordability Requirement. Upon 
completion of its review of Initial Sales Data, the Monitoring Agent and Nantucket Housing will 
deliver to the Municipality a copy of such data together with the Monitoring Agent's and 
Nantucket Housing's determination of whether the Affordability Requirement has been met. The 
Monitoring Agent and Nantucket Housing also agree to monitor re-sales of Affordable Units 
(including setting Maximum Re-sale Prices within fourteen days of such requests from sellers of 
Affordable Units, and reviewing income certifications, deeds and deed riders) for compliance 
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with the terms of the Regulatory Agreement and consistency with the form of deed rider attached 
thereto, and issuance of certifications, as appropriate, approval of re-sales and the payment of 
recapture amounts to the Municipality. 

C. Annual Reports. The Monitoring Agent and Nantucket Housing agree to prepare 
and deliver annually a report (the "Annual Compliance Report") to the Zoning Enforcement 
Officer of the Municipality on (x) the compliance of the Developer with reporting requirements 
required under the Regulatory Agreement and with the Limited Dividend Requirement, and (y) 
compliance of the Project with the Affordability Requirement. The Annual Compliance Report 
shall indicate the extent of noncompliance with the relevant reporting and/or substantive 
requirements, describe efforts being made by the Developer to remedy such noncompliance and, 
if appropriate, recommend possible enforcement action by the Municipality against the 
Developer. The Monitoring Agent and Nantucket Housing shall deliver the Annual Compliance 
Report within 120 days of the end of each calendar year during the term of this Agreement. 

D. Suoolemental Monitoring Services. The Monitoring Agent and Nantucket 
Housing shall provide reasonable supplemental monitoring on its own initiative in order to 
ensure to the extent practicable the compliance of the Project and the Developer with the 
Affordability Requirement and the Limited Dividend Requirement. The services hereunder shall 
not include any construction period monitoring. The services hereunder shall include follow-up 
discussions with the Developer, if appropriate, after an event of noncompliance. 

2. Monitoring Services Fee. The Developer shall not be responsible for any costs or 
fees for Nantucket Housing. The Monitoring Agent shall receive a fee of$ from the 
Developer at the time of construction loan closing. Such fee shall constitute payment for the 
services of the Monitoring Agent with respect to compliance of the Developer with the Limited 
Dividend Requirement and with respect to the initial sales of the Affordable Units with the 
Affordability Requirement. As provided in the Deed Rider with each Affordable Unit, the 
Monitoring Agent shall receive a fee of three-fourths of one percent (hereinafter, the "Re-sale 
Fee") of the Maximum Re-sale Price regardless of whether the Affordable Unit is being sold to 
an Eligible Purchaser, as that term is defined in the Deed Rider, or the Municipality, or to a third 
party at fair market value under the provisions of Section 1 (b) or 1 (j) of the Deed Rider. In the 
event that the Property is sold for less than the Maximum Re-sale Price, the fee shall be equal to. 
% of 1 % of the actual re-sale price. The Re-Sale Fee shall be paid by the Seller of the Affordable 
Unit at each closing as a condition precedent to closing, for the services with respect to 
monitoring each subsequent sales transaction for compliance with the Affordability Requirement 
as set forth in this Agreement. Such fee shall be payable for all transfers of Affordable Units, 
including those to the Municipality, an Eligible Purchaser on any other purchaser. If the 
Monitoring Agent's fee is not paid at the time of closing, the Monitoring Agent shall be entitled 
to payment from the purchaser of the Affordable Unit and to bring an action and seek an 
attachment of the interest of the purchaser in the Affordable Unit. The Municipality shall have no 
responsibility for payment of any fee to Monitoring Agent hereunder. The Municipality shall be 
responsible for payment of any fee to Nantucket Housing hereunder. 
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3. Enforcement Services. In the event of serious or repeated violations of the 
substantive or reporting requirements of the Regulatory Agreement or a failure by the Developer 
to take appropriate actions to cure a default under the Regulatory Agreement, the Monitoring 
Agent and/or Nantucket Housing shall have the right, with the prior consent of the Municipality, 
to take appropriate enforcement action against the Developer, including, without limitation, legal 
action to compel the Developer to comply with the requirements of the Regulatory Agreement. 
The Regulatory Agreement provides for payment by the Developer of fees and expenses 
(including legal fees) of the Monitoring Agent and/or Nantucket Housing in the event 
enforcement action is taken against the Developer thereunder and grants to the Monitoring Agent 
and/or Nantucket Housing a lien on the Project to secure payment of such fees and expenses. 
The Monitoring Agent and/or Nantucket Housing shall be entitled to seek recovery of its fees 
and expenses incurred in enforcing the Regulatory Agreement against the Developer and to 
assert a lien on the Project to secure payment by the Developer of such fees and expenses. 

In the event of a violation of the provisions of a Deed Rider, the Monitoring Agent and/or 
Nantucket Housing shall have the right, with the prior consent of the Municipality to take 
appropriate enforcement action against the unit owner or the unit owner's successors in title, 
including, without limitation, legal action to compel the unit owner to comply with the 
requirements of the relevant deed rider. The form of Deed Rider will provide for payment by the 
unit owner of fees and expenses (including legal fees) of the Monitoring Agent and/or Nantucket 
Housing in the event enforcement action is taken against the unit owner thereunder and will 
grant to the Monitoring Agent and/or Nantucket Housing a lien on the unit to secure payment of 
such fees and expenses. The Monitoring Agent and/or Nantucket Housing shall be entitled to 
seek recovery of its fees and expenses incurred in enforcing a deed rider against the unit owner 
and to assert a lien on l:he relevant unit to secure payment by the unit owner of such fees and 
expenses. 

The Monitoring Agent and/or Nantucket Housing shall not be entitled to seek any 
compensation or reimbursement from the Municipality in connection with the enforcement 
services under this Section, it being understood that the Monitoring Agent and/or Nantucket 
Housing shall look solely to the reimbursement rights described above for payment of the 
Monitoring Agent's and/or Nantucket Housing's costs and expenses. Nothing in this Agreement 
shall be construed to require the Monitoring Agent and/or Nantucket Housing to expend more 
than $20,000 in enforcing the provisions of the Regulatory Agreement or to take any particular 
enforcement action against the Developer. 

4. Term. The term of this Agreement shall run concurrently with the term of the 
Regulatory Agreement, and shall terminate upon termination of the Regulatory Agreement. 

5. Responsibility of Monitoring Agent. The Monitoring Agent and/or Nantucket 
Housing shall not be held liable for any action taken or omitted under this Agreement so long as 
it shall have acted in good faith and without gross negligence. 

6. Successor Monitoring Agent. Should the Monitoring Agent be dissolved or 
become incapable of fulfilling its obligations during the term of this Agreement, the Municipality 
shall have the right to appoint a successor to serve as Monitoring Agent for the remaining term 
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ofthis Agreement. The Monitoring Agent shall give the Municipality at least six months written 
notice prior to any such dissolution or incapacity in order to allow the Municipality to locate a 
successor to assume the rights and obligations of the Monitoring Agent under this Agreement 
and the Regulatory Agreement. 

7. Indernnitv. The Developer agrees to indemnify and hold harmless the Monitoring 
Agent, Nantucket Housing and the Municipality against all damages, costs and liabilities, 
including reasonable attorney's fees, asserted against the Monitoring Agent, Nantucket Housing 
or the Municipality by reason of its relationship with the Project under this Agreement and not 
involving the Monitoring Agent, Nantucket Housing or the Municipality acting in bad faith and 
with gross negligence. 

8. Applicable Law. This Agreement, and the application or interpretation hereof, 
shall be governed by the laws of The Commonwealth of Massachusetts. 

9. Binding Agreement. This Agreement shall be binding on the parties hereto, their 
heirs, executors, personal representatives, successors and assigns. 

10. Headings. All paragraph headings in this Agreement are for the convenience of 
reference on! y and are not intended to qualify the meaning of the paragraph. 

11. Third-Party Beneficiaries. The Municipality shall be entitled to enforce this 
Agreement and may rely on the benefits of this Agreement. 

12. Entire Agreement. This Agreement supersedes all prior agreements between the 
parties with respect to the Project, whether oral or written, including without limitation, all 
correspondence between the parties and between counsel for their respective parties. This 
Agreement constitutes the sole and entire agreement between the parties hereto with respect to 
the subject transaction, and the rights, duties, and obligations of the parties with respect thereto. 
In executing this Agreement, the Monitoring Agent and Nantucket Housing acknowledges that 
the Monitoring Agent and Nantucket Housing are not relying on any statement, representation, 
warranty, covenant or agreement of any kind made by the Developer or the Municipality or any 
employee or agent of any of the foregoing, except for the agreements set forth herein. 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly 
executed as of the date first written above. 

Nantucket Homes for People, Inc. 

By: ____________ _ 

Title: ------------
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CITIZENS HOUSING AND PLANNING 
ASSOCATION, INC. 

By: ___________ _ 
Title: -----------

Nantucket Housing Authority 

Commonwealth of Massachusetts 

On this ___ th day of. ___ ., 2004, before me, the undersigned notary public, personally 
appeared , proved to me through satisfactory evidence, which were 
-------------'to be the person whose name is signed on the 
preceding or attached document, and acknowledged to me that he signed it voluntarily for its 
stated purpose as of Nantucket Housing Authority. 

My commission expires: 

Commonwealth of Massachusetts 

______ County, SS 

On this th day of , 2004, before me, the undersigned notary public, personally 
appeared Clifford J. Schorer, proved to me through satisfactory evidence, which were 
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---------------'to be the person whose name is signed on the 
preceding or attached document, and acknowledged to me that he signed it voluntarily for its 
stated purpose as Nantucket Homes, Inc., a Massachusetts Not for 
Profit corporation. 

My commission expires: 

' Commonwealth of Massachusetts 

Suffolk County, ss 

On this ____ th day of ____ , 2004, before me, the nndersigned notary public, personally 
appeared , proved to me through satisfactory evidence, which were 
---------------'to be the person whose name is signed on the 
preceding or attached document, and acknowledged to me that he signed it voluntarily for its 
stated purpose as of the Citizens' Housing and Planning Association, 
Inc., a corporation. 

My commission expires: 

28 

108



From: Lee S. Smith
To: Eleanor Antonietti
Cc: John Giorgio
Subject: RE: Abrem Quarry Monitoring Agent Services Agreement
Date: Wednesday, June 01, 2016 5:37:13 PM
Attachments: KP-#556382-v1-Monitoring_Services_Fee_proposed_language.DOCX

Hi Eleanor,
 
I have reviewed the proposed Housing Nantucket Monitoring Services Agreement with respect to
 the issue of the monitoring services fee or “Re-sale Fee” as well as the current Deed Riders
 applicable to the Affordable Units at Abrem Quarry and your questions regarding whether a
 change in the monitoring services fee would constitute a substantial change to the Comprehensive
 Permit and/or Regulatory Agreement applicable to the Abrem Quarry project (the “Project”).
 
In my opinion, a change to the fee structure for monitoring services as set forth in a deed rider or a
 monitoring services agreement is not a substantial change to the Comprehensive Permit and/or
 Regulatory Agreement.  Rather, certain terms to regulatory documents for affordable housing
 projects frequently change between the time of first approval and the actual sale of built units. 
 For example, Section III (E) (Conditions), paragraph 3(a) of the Comprehensive Permit for the
 Project, states as follows:
 
“A Deed Rider, substantially in the form attached herewith as Exhibit E, and subject to the review
 and approval of Town Counsel, shall be executed and recorded for each affordable home. 
 Applicant agrees that prior to the closing of the first Affordable home, Applicant will modify the
 form of Deed Rider used for the Affordable homes to include any additional reasonable provisions
 that will further protect the long-term affordability of the Affordable homes….The purpose of this
 condition is to ensure that the actual Deed Rider used and recorded reflects the then “state-of-the-
art” for such deed riders to ensure that Affordable homes are protected for the longest possible
 legal period and to minimize the risk that such homes may be lost as an affordable housing
 resource.”  (Emphasis added.)  (See page 5 recorded in Book 1057, Page 275.)
 
Here, the “Proposed Deed Rider” attached to the Comprehensive Permit for the Project provides
 for a monitoring agent fee of one half of one percent of the established maximum sales price (see
 page 5, paragraph 5(a) recorded in Book 1057, page 294), as compared to the Deed Riders
 attached to the actual deeds to the Affordable Units for the Project that recite a fee of three-
fourths of one percent of the Maximum Re-sale Price. (See page 9, paragraph 5(a) recorded in Book
 1117, page 56, as an example.)  Similarly, it is currently common practice for monitoring agents
 including DHCD and CHAPA to provide new, “universal” deed riders for sale transactions that now
 include language regarding the survivability of the affordable restrictions after a foreclosure
 proceeding.  Many prior forms of deed riders did not include such provisions and affordable units
 have been lost from the affordable housing inventory as a result.  These modifications have not
 been deemed to be a substantial change to the comprehensive permit and/or regulatory
 agreement.
 
However, in my opinion, the Monitoring Services Agreement cannot impose a change of terms to
 the Re-sale Fee from that which has been set forth in the current Deed Riders that have been
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CURRENT DRAFT:



2.	Monitoring Services Fee.  As provided in the Affordable Housing Restrictiondeed rider for each Affordable Unit, the Monitoring Agent shall be entitled to a fee of up to two and a half percent (or such other amounts as set forth in the applicable deed rider, hereinafter, the “Re-sale Fee”) of the Maximum Re-sale Price, regardless of whether the Affordable Unit is being sold to an Eligible Purchaser, as that term is defined in the Deed Rider, or the Municipality, or to a third party at fair market value under the terms of the deed rider.  In the event that the Property is sold for less than the Maximum Re-Sale Price, the fee shall be equal to ¾ of 1% of the actual re-sale price (or such other amounts as may be provided in the applicable deed rider).  The re-sale fee shall  to be paid by the seller of the Affordable Unit at each closing as a condition precedent to closing, for the services with respect to monitoring each subsequent sales transaction for compliance with the Affordability Requirement as set forth in this Agreement Resale Restrictions and the other terms of the Affordable Housing Restriction.   Such fee shall be payable for all transfers of Affordable Units, including those to an Eligible Purchaser, the Municipality,  or any other purchaser.  If the Monitoring Agent’s fee is not paid at the time of closing, the Monitoring Agent shall be entitled to payment from the purchaser of the Affordable Unit and to bring an action and seek an attachment of the interest of the purchaser in the Affordable Unit.  The ZBA shall have no responsibility for payment of any fee to Monitoring Agent hereunder. 	Comment by Administrator: The Deed Rider calls for a re-sale fee of ¾ of 1% of the max re-sale price.
It is also stated to be shared with Nantucket Housing Authority.  Please advise.







PROPOSED LANGUAGE:



2.	Monitoring Services Fee.	The parties hereto acknowledge and agree that the Deed Rider attached to the Deed granting title to each of the seven (7) Affordable Units in the Project to the original purchasers (Grantees) define the Re-sale Fee to which the Monitoring Agent and the Secondary Monitoring Agent are entitled (three-fourths of one percent of the Maximum Re-sale Price) and recite the terms and conditions for such payment (the “Original Re-sale Fee”).  The Original Re-sale Fee shall be the monitoring services fee applicable upon the first re-sale of an Affordable Unit after the date of this Agreement.



In connection with the first re-sale and all subsequent re-sales of an Affordable Unit after the date of this Agreement, a new deed rider shall be attached to the deed of the purchaser of the Affordable Unit.  The new deed rider shall set forth the amount of the Re-sale Fee (the “Amended Re-sale Fee”) for the subsequent sale which shall not exceed two and one-half percent (2 ½%) of the Maximum Re-sale Price, regardless of whether the Affordable Unit is being sold to an Eligible Purchaser, as that term is defined in the deed rider, or the Municipality, or to a third party at fair market value under the terms of the deed rider.  In the event that the Affordable Unit is sold for less than the Maximum Re-Sale Price, the Re-sale Fee shall not exceed two and one-half percent (2 ½%) of the actual re-sale price.



The new form of deed rider shall provide that unless otherwise agreed by the buyer and seller of the Affordable Unit, the Amended Re-sale Fee for the subsequent sale shall be paid to the Monitoring Agent and Secondary Monitoring Agent by the buyer and the seller of the Affordable Unit in equal shares (50% each) at closing as a condition precedent to closing for the services provided with respect to monitoring each subsequent sales transaction for compliance with the Affordability Requirement as set forth in Regulatory Agreement and deed rider.  Such fee shall be payable for all transfers of Affordable Units, including those to an Eligible Purchaser, the Municipality, or any other purchaser.  



The ZBA shall have no responsibility for payment of any fee to the Monitoring Agent or Secondary Monitoring Agent hereunder.  



The form of deed rider, as may be amended from time to time, to be attached to the deed to an Affordable Unit being purchased after the date of this Agreement shall be approved in advance by the ZBA and the Secondary Monitoring Agent and shall be attached hereto as Exhibit A.
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 recorded in the Registry of Deeds.  The Deed Riders to the 7 Affordable Units in the Project each
 recite a Re-sale Fee of ¾ of 1% of the Maximum Re-sale Price which is to be split equally between
 the Monitoring Agent and the Nantucket Housing Authority as Secondary Monitoring Agent.  (See
 Deed Rider paragraph 5(c) recorded in Book 1117, page 56, for example.)  The buyer of each of the
 Affordable Units agreed to those terms as part of the transaction when they purchased the Unit
 and signed the Deed Rider.  To change the terms of the Re-sale Fee prior to a subsequent sale of
 the Affordable Unit would require the written consent of the owner of the Unit. Note that the
 proposed increased expense of the Re-sale Fee to the current owner could exceed $4,000 for the
 units in this Project. Based on a sale price of $250,000 and a new monitoring services fee of 2.5%,
 this cost to the seller would increase from $1,875 to $6,250.
 
However, as part of the re-sale of an Affordable Unit, a new deed rider must be attached to the
 deed to the purchaser.  As stated above, the new form of deed rider may be changed to include a
 revised monitoring services fee applicable to pending and future purchasers.
 
I have attached proposed language for paragraph 2 of the draft Monitoring Services Agreement (in
 both red-lined and clean formats) for your review and comment.  In sum, it states that the Re-sale
 Fee applicable to current owners of the Affordable Units as stated in their Deed Riders will apply
 when they sell their unit.  However, the new deed rider for the purchaser can include a higher
 subsequent Re-sale Fee of up to 2 ½ % of the Maximum Re-sale Price.  As written, I have also
 proposed for your consideration that the Re-sale Fee be paid in equal shares by both the seller and
 buyer at the subsequent sale.  This is one way to ease the burden of what could be a $6,250
 expense based on a sale price of $250,000.  The current Deed Riders state that the seller of the
 unit is solely responsible for this expense.  The proposed language is also written to require that
 the form of deed rider be approved by the ZBA and the Secondary Monitoring Agent and attached
 as an exhibit to the Monitoring Services Agreement.  The parties could also mutually agree to
 amend the form of deed rider from time to time.
 
In summary, in my opinion, modifying the re-sale fee in a deed rider and monitoring services
 agreement is not a substantial modification to the Comprehensive Permit or Regulatory
 Agreement for the Project.  However, the re-sale fee applicable to current owners may not be
 modified without the current owner’s written consent.  Deed riders for future sales may include a
 higher re-sale fee consistent with the terms of an executed monitoring services agreement.   The
 attached proposed language for the Monitoring Services Agreement with Housing Nantucket
 addresses this concept.
 
Please let me know if you have any questions or if I can be of further assistance.
 
-Lee
 
Lee S. Smith, Esq.
Kopelman and Paige, P.C.
101 Arch Street, 12th Floor 
Boston, MA  02110
O: (617) 654 1809
F: (617) 654 1735
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6/1/16-  K&P EDITS 
 
CURRENT DRAFT: 
 
2. Monitoring Services Fee.  As provided in the deed rider for each Affordable Unit, the 
Monitoring Agent shall be entitled to a fee of up to two and a half percent (or such other amounts 
as set forth in the applicable deed rider, hereinafter, the “Re-sale Fee”) of the Maximum Re-sale 
Price, regardless of whether the Affordable Unit is being sold to an Eligible Purchaser, as that 
term is defined in the Deed Rider, or the Municipality, or to a third party at fair market value 
under the terms of the deed rider.  In the event that the Property is sold for less than the 
Maximum Re-Sale Price, the fee shall be equal to ¾ of 1% of the actual re-sale price (or such 
other amounts as may be provided in the applicable deed rider).  The re-sale fee shall  be paid by 
the seller of the Affordable Unit at each closing as a condition precedent to closing, for the 
services with respect to monitoring each subsequent sales transaction for compliance with the 
Affordability Requirement as set forth in this Agreement   Such fee shall be payable for all 
transfers of Affordable Units, including those to an Eligible Purchaser, the Municipality,  or any 
other purchaser.  If the Monitoring Agent’s fee is not paid at the time of closing, the Monitoring 
Agent shall be entitled to payment from the purchaser of the Affordable Unit and to bring an 
action and seek an attachment of the interest of the purchaser in the Affordable Unit.  The ZBA 
shall have no responsibility for payment of any fee to Monitoring Agent hereunder.  
 
 
 
PROPOSED LANGUAGE: 
 
2. Monitoring Services Fee. The parties hereto acknowledge and agree that the Deed 
Rider attached to the Deed granting title to each of the seven (7) Affordable Units in the Project 
to the original purchasers (Grantees) define the Re-sale Fee to which the Monitoring Agent and 
the Secondary Monitoring Agent are entitled (three-fourths of one percent of the Maximum Re-
sale Price) and recite the terms and conditions for such payment (the “Original Re-sale Fee”).  
The Original Re-sale Fee shall be the monitoring services fee applicable upon the first re-sale of 
an Affordable Unit after the date of this Agreement. 
 
In connection with the first re-sale and all subsequent re-sales of an Affordable Unit after the 
date of this Agreement, a new deed rider shall be attached to the deed of the purchaser of the 
Affordable Unit.  The new deed rider shall set forth the amount of the Re-sale Fee (the 
“Amended Re-sale Fee”) for the subsequent sale which shall not exceed two and one-half 
percent (2 ½%) of the Maximum Re-sale Price, regardless of whether the Affordable Unit is 
being sold to an Eligible Purchaser, as that term is defined in the deed rider, or the Municipality, 
or to a third party at fair market value under the terms of the deed rider.  In the event that the 
Affordable Unit is sold for less than the Maximum Re-Sale Price, the Re-sale Fee shall not 
exceed two and one-half percent (2 ½%) of the actual re-sale price. 
 
The new form of deed rider shall provide that unless otherwise agreed by the buyer and seller of 
the Affordable Unit, the Amended Re-sale Fee for the subsequent sale shall be paid to the 
Monitoring Agent and Secondary Monitoring Agent by the buyer and the seller of the Affordable 
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Unit in equal shares (50% each) at closing as a condition precedent to closing for the services 
provided with respect to monitoring each subsequent sales transaction for compliance with the 
Affordability Requirement as set forth in Regulatory Agreement and deed rider.  Such fee shall 
be payable for all transfers of Affordable Units, including those to an Eligible Purchaser, the 
Municipality, or any other purchaser.   
 
The ZBA shall have no responsibility for payment of any fee to the Monitoring Agent or 
Secondary Monitoring Agent hereunder.   
 
The form of deed rider, as may be amended from time to time, to be attached to the deed to an 
Affordable Unit being purchased after the date of this Agreement shall be approved in advance 
by the ZBA and the Secondary Monitoring Agent and shall be attached hereto as Exhibit A. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
556382 
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Bk: 01117 Pg: 44 

QUITCLAIM DEED 
Bk: 1117 Pg: 44 Page: 1of16 
Doc: DD 12112/2007 10:09 AM 

NANTUCKET HOMES FOR PEOPLE, INC., a Massachusetts nonprofit 
corporation having its principal office at 10 Turnpike Road, Southborough, Worcester 
County, Massachusetts ("Grantor"), for consideration paid in the amount of $242,000.00, 
grant to Catherine Ancero, of P.O. Box 3772, Nantucket, MA 02584, individually, 
("Grantees") with QUITCLAIM COVENANTS, 

the land and buildings thereon, in Nantucket, Nantucket County, as shown as Lot 2 on a 
plan ofland entitled "Subdivision Plan of Land Abrem Quary Folger Ave Nantucket 
MA," dated September 28, 2006, prepared by Coler & Colantonio, Engineers and 
Scientists, Inc., 101 Accord Park, Norwell, MA 02061," which plan is duly recorded in 
the Nantucket Registry of Deeds as Plan No. 2006-90. 

PROPERTY ADDRESS: 7 Field Avenue, Nantucket, Massachusetts. 

The Grantor hereby expressly grants a perpetual right and easement in common 
with others to use the roadways shown on said plan for all purposes for which roadways 
are commonly used in the Town and County of Nantucket. The Grantor hereby reserves 
the right to grant easements to others now and in the future. 

1. Said land is conveyed subject to the following matters: 

(a) A Comprehensive Permit granted by the Nantucket Zoning Board of 
Appeals, dated April 27, 2001, as modified pursuant to a Letter of Intent, 
dated July 26, 2002, and recorded with the Nantucket Registry of Deeds 
in Book 1057, Page 266, 

(b) Declaration of Trust of the Abrem Quary Owners Association Trust, 
dated September 26, 2007, recorded with the Nantucket Registry of 
Deeds in Book 1105, Page 3, including but not limited to the right of said 
Owners Association Trust to impose maintenance fees and to promulgate 
and enforce rules and regulations. 

(c) Declaration of Protective Covenants, dated September 26, 2007, recorded 
with the Nantucket Registry of Deeds in Book 1105, Page 28. 

( d) Regulatory Agreement, dated December 1, 2006, recorded with the 
Nantucket Registry of Deeds in Book 1064, Page 105. 

( e) Provisions of an Easement to the New England Telephone & Telegraph 
Company, dated June 14, 1971, recorded with the Nantucket Registry of 
Deeds in Book 136, Page 150. 

(f) Easement to Verizon New England, Inc., dated December 5, 2006, 
recorded with the Nantucket Registry of Deeds in Book 1054, Page 45. 

1 
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Nantucket 
Housing 
Office 

Bk: 01117 Pg: 47 

P.O. Box 3149 • Nantucket MA 02584 • Tel, 508.228.4422 • Fa" 508.228.4915 • www.nantuckethousingoffice.org 

Eligibility for Purchase Certificate 

RE: Affurdable Housing Lottery - Abrem Quarry 
Nantucket, MA 
Income Verification for Ancero 

The Nantucket Housing Office bas reviewed the information for this lottery wi!lner and established that their income 
is below the maximum linllt of80%1 of the area median income or $60,550, adjU$ted for a household of3 for the 
area of Nantucket, MA and that their assets are within the established limit. It is a condition of this 'Certificate that 
the deed to the approved purchaser have the Deed Rider attached to and made part of that deed. 

The signatw"e below repre!!ents evidence that NHA Properties, DBA Nantucket Housing Office, the monitoring 
agent for Abrem Quary bas reviewed and certifies this app1icant as acceptable based on program income guidelines. 

Executed under seal on tbekl_ day of S'epf= · 20(u_. 
Nantucket. Housing Authority by NHA Properties, Inc., its Agent 
d/bla Nantucket H0using Office, by Executive Director: 

-~4 
••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

Tiffi COMMONWEAL TII OF MASSACHUSETIS 

Nantucket County, ss. ~-d..\ ,20~ 
Ott this~day of 'Slt.~~ 20 _QJ before me, the undersigned notary public, personally 

appeared Aaron Marcavitch, proved to me through satisfactory evidence of identification, Which Was pemmal 

knowledge of the undersigned, to be the person whose name is signed on the preeeding document, and 

ackrtowfedged to me that he/she signed it voluntarily for its stated~.. . se. . . . . . 

~~M\(j~~k, 
NotaryPublic . A~··~~,,,,.. 
My commission e ·~!"':'• .~':~~ 

I 
' • -,..(!i,cl·J..#j~..(.·•"' \ 

•d' ~· 'So 

------i=n,.·-R~ • e . ·~ ' li:~-:·• 
• " .... o. n.... I 
~~ll.-.. ;.~':£~· '#'iii 
~~~'···· "'"""~n~~ 1~PfHIU\"°'~ 
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DEED.RIDER 
.For 

.• 

.1'Biml N-Bttgfaml Pond 

0wnea1h(pYtaj'ect 

(~to an<!maae pert offhat certain deed {the "Deed"} 
funnN!lllftl(:btHomes :fur Peoplfl,.Tnc.{"Glilnt!lr") 
to cat:Jmre 1nao ("Grailtee") 

dated Nil ads& I'- , '2!.Xf7 
~bt.r _I;>.~ 
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From: Edward Marchant
To: Eleanor Antonietti
Cc: Edward Toole
Subject: Deed Rider and Monitoring Agreement: Abrem"s Quarry
Date: Friday, June 03, 2016 11:33:18 AM
Attachments: 40B_Monitoring_Handbook (1).pdf

eleanor:

2.5% has been the maximum standard fee that Monitoring Agents can receive for Resale
 transactions. Given that Nantucket prices are generally higher given its higher income limits
 and very low real estate taxes  (which combined result in a higher maximum Resale Price for
 Nantucket vs most communities ), the standard Resale fee should not exceed  this number.

the 3% guideline has been used for establishing the maximum allowable fee for Lottery
 Agents  for the initial lottery sale of affordable units in a 40B development.

there was a suggestion by Lee Smith of K&P that the 2.5% Resale fee should be shared
 between the Seller and Buyer.  as discussed, i am not sure that DHCD would support this.
  traditionally, the Resale fee has been paid by the Buyer --given that it is an allowable add to
 the Maximum Resale Price calculation. you would need to check with Margaux LeClair at
  DHCD for any alternative treatment.

i am attaching a copy of a monitoring handbook done by masshousing. may be good for
 general info. not dated but i'm sure it's been around for a while and therefore certain info in
 it may not be current.

i do not pretend to be an expert on lottery-related matters.  who is the lottery agent on
 Sachems? you should check with them on some of these questions. or you could always give
 masshousing a call.

most importantly, and as suggested by lee smith, you need to be sure that you are using the
 current version of the so-called Universal Deed Rider for all Initial and Resale affordable
 housing unit transactions 

ed

Edward H. Marchant
EHM/Real Estate Advisor
9 Rawson Road
Brookline, MA 02445
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Introduction 
 
This document is intended to provide guidance for third-party Affordability Monitoring Agents 
(the “Monitoring Agent”) retained by a Developer at the request of MassHousing (in their role as 
Subsidizing Agency), to enforce the Affordability Requirements of homeownership projects 
permitted pursuant to Massachusetts General Laws Chapter 40B. It is not intended to replace or 
supersede any portion of Massachusetts General Laws Chapter 40B, 760 CMR 56.00,  or  the 
Department of Housing and Community Development’s  Comprehensive Permit Guidelines  
(“The 40B Guidelines”)  or any provisions of the Regulatory Agreement for a specific 40B 
Project.  Instead, it is intended to provide a basic roadmap for individuals and organizations 
serving as third-party Affordability Monitoring Agents for 40B homeownership projects for which 
MassHousing serves as the Subsidizing Agency.  
 
The duties of a 40B Monitoring Agent can be summarized as follows: 
 
1) Review the Affirmative Fair Housing Marketing Plan (AFHMP) – Identify necessary revisions 
and/or corrections. Recommend approval or disapproval to MassHousing;   
 
2) Monitor Initial Sales – Work closely with the Developer and/or their Lottery Agent to ensure 
that Affordable Units included in a 40B Project are sold to Income Eligible Households and are 
subject to a long-term Affordable Housing Restriction; 
 
3) Monitor Resales - Ensure that all Resales (including those resulting from foreclosures) comply 
with 40B regulations, the terms of the Affordable Housing Restriction; and the AFHMP.  
 
4) Annual Reporting - Prepare and submit an Annual Compliance Report to the Subsidizing 
Agency and the Municipality regarding compliance of the Project with the Affordability 
Requirement;  
 
5) Supplemental Monitoring Services - Ensure ongoing compliance by Affordable Unit owners 
with Chapter 40B and  the terms of the Affordable Housing Restriction, including requests for 
refinancing, capital improvements, leasing and resale; and  
  
6) Enforcement - Take necessary enforcement action in response to violations of the Regulatory 
Agreement and Affordable Housing Restriction.  
 
Each of these of items will be explained in more detail in the following sections of this Handbook.    
 
Throughout this document, references are provided to the relevant sections of the 40B Guidelines 
and the most recent versions of the MassHousing Regulatory Agreement and its attachments 
(Affordability Monitoring Services Agreement and Affordable Housing Restriction).  That said, 
there are variations in regulatory documents for some projects (particularly older ones) so it is 
important to refer to project-specific documents. Additionally, references are made to sample 
forms that can be adapted for use by Monitoring Agents. Model forms can be found at Appendix 
B, and are also located at the MassHousing website.  
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INITIAL SALES PERIOD 


In the life of a 40B Project, the Initial Sales period extends for the entire time in which the 
Affordable Units in the Project are being marketed and sold directly by the Developer to the initial 
Eligible Buyer. It is important to note that it is entirely possible for a Project to have some units 
that are being built and sold for the first time, while others are being “re-sold” by their initial 
owners to subsequent Eligible Buyers. Initial Sales are complete only when all of the Affordable 
Units in a 40B Project have been sold by the Developer for the first time to an initial buyer.  
 
Throughout the Initial Sales period the Monitoring Agent works closely with the Developer and/or 
their designated Lottery Agent to ensure compliance with the terms of the Regulatory Agreement 
and the Comprehensive Permit Regulations.   Once all units in a Project are sold, however, the 
Monitoring Agent assumes primary responsibility for compliance.  
 
During the Initial Sales period, the Developer or their Lottery Agent has direct responsibility for 
marketing the Affordable Units and locating Eligible Buyers. The Monitoring Agent, in turn, is 
responsible for confirming that each Affordable Units has been sold to an Eligible Buyer in 
compliance with the Affordability Requirement for that specific unit and in accordance with the 
Comprehensive Permit Regulations. 
 
The Affordability Monitoring Services Agreement   
In accordance with the Regulatory Agreement and Comprehensive Permit Rules, before a Project 
can receive Final Approval from MassHousing the Developer must retain one or more Monitoring 
Agents “to perform administration, monitoring and enforcement services regarding compliance of 
the Project with the Comprehensive Permit Rules during the term of Affordability of the 
Affordable Units.”  


The choice of Monitoring Agent must be approved by MassHousing based on experience, 
qualifications, level of training and capacity. Monitoring Agents should have a strong working 
knowledge of the 40B Guidelines, and applicable HUD regulations.  MassHousing keeps a list of 
approved Monitoring Agents, but will consider candidates that are not pre-approved based on a 
review of their qualifications. Those interested in being included on the list of approved 
Affordability Monitoring Agents should contact the 40B Program staff at MassHousing. 
 
The roles and responsibilities of the Monitoring Agent and the Developer are set forth in the 
Affordability Monitoring Services Agreement (the “Monitoring Agreement”), which is signed by 
the Developer, the Monitoring Agent and MassHousing. It is important to note that note that some 
of the older Monitoring Agreements are also signed by the Municipality.  The Monitoring 
Agreement also sets forth the fee that will be paid by the Developer to the Monitoring Agent for 
services rendered relative to the Initial Sales of Affordable Units, as well as the fee that will be 
paid to the Monitoring Agent by future owners of the Affordable Units at the time of Resale (the 
“Resale Fee”).  
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In terms of timing, the Monitoring Agreement should be signed after the Comprehensive Permit is 
approved, but before Final Approval is issued by MassHousing. The Monitoring Agreement is 
typically attached to and made part of the Regulatory Agreement, and is recorded with the 
Regulatory Agreement at the Registry of Deeds. The term of the Monitoring Agreement for a 
specific Project lasts as long as there is any unit in the development that is subject to an 
Affordable Housing Restriction.  If, as in most cases, the Affordable Housing Restriction requires 
that one or more units remains affordable in perpetuity, the Monitoring Agent (or their successor) 
is obligated to remain involved as long as the Affordable Unit exists. 
 
The Monitoring Services Agreement can be terminated “at will” by the Monitoring Agent or by 
MassHousing with sixty (60) days notice. The Monitoring Agreement can also be terminated 
immediately by MassHousing should the Monitoring Agent become incapable of fulfilling their 
obligations. In these cases, MassHousing is responsible for appointing a new Monitoring Agent. If 
the Developer or the Municipality has identified a successor Monitoring Agent, or if the 
Monitoring Agent chooses to delegate any of its obligations to another party, the new Monitoring 
Agent must be approved by MassHousing. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


Best Practice  Monitoring Agent/Developer MOU (Form 1)  
Along with the Monitoring Agreement, some Monitoring Agents and Developers enter into a 
Memorandum of Understanding (MOU). This allows both parties to further refine the scope of 
work and clearly articulate expectations on matters such as payment rates, schedules, and 
deliverables (See Appendix B, Form 1). 
 
Best Practice  Create Project File/Record 
At the time that the Monitoring Agreement is signed, the Monitoring Agent should create 
project file (electronic or paper) including a copy of the recorded Regulatory Agreement 
(including Affordability Monitoring Services Agreement); a copy of recorded Comprehensive 
Permit; the AFHMP; the address and unit number of every affordable unit in the development, 
and contact information for the Developer and Lottery Agent. 
 
 


 
Resale Fee It is important to note that while the standard Affordable Housing Restriction 
required by MassHousing since 2007 (also known as the Universal Deed Rider, or Fannie 
Mae Deed Rider) limits the Resale Fee to “no more than 2.5% of the Base Income Number 
(at the time of resale) multiplied by the Resale Price Multiplier”, some older Monitoring 
Agreements may specify a different (generally lower) amount.  
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Review Affirmative Fair Housing Marketing and Resident Selection Plan (Form 2) 
All 40B Projects must have an Affordable Fair Housing Marketing and Resident Selection Plan 
(AFHMP), which maps out the process for marketing Affordable Units within a 40B Project, and 
identifying and selecting Eligible Buyers. One of the most important responsibilities of the 
Monitoring Agent is to review the AFHMP and ensure compliance with its provisions throughout 
the direction of a 40B Project.  
 
The Developer, or a Lottery Agent working on behalf of the Developer, is responsible for 
preparing the AFHMP. The Developer is also responsible for all costs associated with initial 
marketing and buyer selection. Section III of the 40B Guidelines outlines requirements for the 
preparation and administration of the AFHMP. The Guidelines specify that the AFHMP must be 
implemented for the full term of the Affordability Requirement, which in most cases extends in 
perpetuity.  The AFHMP should, therefore address not just the Initial Sales of Affordable Units, 
but should also include information about the Resale process for the entire term of Affordability. 
 
Typically, before approving an AFHMP, MassHousing will ask the Monitoring Agent to review it 
and make a recommendation as to whether it should be approved or modified. Because it is the 
Monitoring Agent’s responsibility to ensure compliance with the AFHMP, they should be 
completely familiar with its contents, and should be ready to serve as a resource to MassHousing, 
the Developer and the Lottery Agent throughout its implementation.  
 
Reference: 40B Guidelines Section III (2) and Regulatory Agreement 3 (c) 
 
Establish Maximum Initial Sales Price   
Comprehensive Permit Regulations and MassHousing’s Regulatory Agreement state that the 
Maximum Initial Sales Price for an Affordable Unit must be calculated by the Subsidizing Agency 
(MassHousing). The sales price of Affordable Units must be established at the time of initial 
marketing. Thereafter, the price cannot be increased for buyers selected through the lottery 
process, even if interest rates or HUD income guidelines change. The exception to this rule is for 
phased projects, in which case the Maximum Initial Sales price would be established at the time of 
marketing for each phase.   For all subsequent Resales, it is the responsibility of the 
Affordability Monitoring Agent to establish the Sales Price.  


 
MassHousing generally refers to the standards set forth in the DHCD Guidelines for the Local 
Initiative Program (LIP) for establishing the Maximum Initial Sales Price for an affordable unit. 
Initial purchase prices are established so that appropriately-sized households earning 70% of area 
median income (AMI) are not required to spend more than 30% of their gross income on total 
housing costs.  HUD publishes annually the Area Median Income (AMI) for all of the 
Metropolitan Statistical Areas (MSA’s), which you can easily access at the HUD website.  
 
DHCD has also developed a calculator that can be used to plug in variables to come up with a 
Maximum Allowable Housing Cost, which, in turn, determines the Maximum Initial Sales Price.  
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Sample Calculation of Purchase Price Limits (from DHCD 40B Guidelines): 


Sales Price 
 


$156,600 
5% Down payment  


 
$7,8308 


Mortgage 
 


$148,770 
Interest rate 


 
5.00% 


Amortization 
 


30 
Monthly P&I Payments 


 
$798.63  


Tax Rate 


 
$13.40  


monthly property tax   
 


$170  
Hazard insurance  


 
$52  


PMI 
 


$97  
Condo/HOA fees (if applicable) 


 
$125  


Monthly Housing Cost 
 


$1,1243  
Necessary Income: 


 
$44,894  


Household Income: 
# of Bedrooms 


 
2 


Sample Household size 
 


3 
80% AMI/"Low-Income" Limit 


 
$58,500  


Target Housing Cost (80%AMI) 
 


$1,463/month  
10% Window 


 
$51,188  


Target Housing Cost (70%AMI) 
 


$1,280 /month 
 
Reference: 40B Guidelines VI-B (6) b; Regulatory Agreement 3(b) 
 
Determine Buyer Eligibility    (Form 3)  
Once the lottery has been conducted and buyers have been selected, the Lottery Agent should 
review the eligibility of household selected and provide all material documenting eligibility to the 
Monitoring Agent. The Monitoring Agent is responsible for providing verification that the buyer 
is fully eligible to purchase the Affordable Unit. It is very important that the prospective buyer’s 
eligibility be determine before they enter into a Purchase and Sale, in order to avoid penalties that 
could ensue should the buyer be determined ineligible.  
 
MassHousing uses the eligibility criteria set forth in the LIP Guidelines as follows: 
 


Income Limits: Household income may not exceed 80% of the Area Median Income (or 
whatever percent is specified in the Comprehensive Permit and  


Asset Limits: Household assets may not exceed the following limits established by DHCD 
in the 40B Guidelines:  


 
• For age-restricted homeownership Projects, household assets shall not exceed 


$275,000 in value, including equity in a dwelling (to be sold). 
• For non-age restricted homeownership units, household assets shall not exceed 


$75,000 in value. 
 


Assumptions made in this initial 
calculation include 1) a 30-year 
fixed-rate mortgage, 2) 
maximum 5% down payment 
and 3) an interest rate 
approximately .25 % above the 
prevailing rate as listed on 
Freddie Mac’s latest interest rate 
survey. Other factors to take into 
account include monthly 
property tax, insurance, and 
condo or homeowner fees when 
applicable. With all of this 
factored in, monthly housing 
cost cannot exceed 30% of the 
monthly income of a household 
earning 70% of the area median 
income.  
 



http://www.freddiemac.com/pmms/

http://www.mass.gov/dor/docs/dls/mdmstuf/propertytax/txrt12.xls

http://www.huduser.org/portal/datasets/il/il11/ma_v2.pdf
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First-Time Homebuyer Requirement   Eligible Purchasers may not have owned a home 
within three years preceding their application. For exceptions to this rule please refer to the 
40B Guidelines, Section II (3) b. 
 
Occupancy Must intend to occupy the unit as their principal residence 


 
In terms of calculating income, MassHousing follows HUD requirements and guidance established 
pursuant to 24 CFR 5.609.  See also Appendix 11.2 of the DHCD Guidelines (updated December, 
20142013). For guidance on calculating assets for the purposes of determining Buyer Eligibility, 
please refer to HUD Handbook 4350.3: Occupancy Requirements of Subsidized Multifamily 
Housing Programs. 


 Following review of buyer eligibility, the Monitoring Agent should document income and asset 
verification in a Certificate of Buyer Eligibility, or preliminary letter of approval which is provided 
to the prospective buyer and the Lottery Agent.  Documents required to determine that a household 
is an Income Eligible Household should be current within 60 days of the purchase closing date.  


Reference: 40B Guidelines Sections II (A), III (G), VI (5) 
 
Financing Requirements     
Prior to the sale of a unit the Monitoring Agent must review the eligibility of the loan for 
compliance with the DHCD Guidelines. Closing of the sale will be contingent on the Monitoring 
Agent’s approval of the buyer’s financing which must meet the following standards (from the LIP 
Program): 


 


• Downpayment must be at least 3% of the purchase price, at least half of which must 
come from the buyer’s funds; 


• Loan must be from an institutional lender; 
• Loan must have a fixed interest rate through the full term of the mortgage that is a 


current fair market interest rate;  
• The loan can have no more than two points; 
• Monthly housing costs (inclusive of principal, interest, property taxes, hazard 


insurance, private mortgage insurance and condominium or homeowner association 
fees) may not exceed 38% of monthly income for a household earning 80% of area 
median income, adjusted for household size; 


• Non-household members may not be permitted as co-signers of the mortgage. 
 
References: 40B Guidelines VI (E) 


 
Resale Price Certificate   
Before the final sale of an Affordable Unit, the Developer or Lottery Agent will contact 
MassHousing to request a Resale Price Certificate which identifies the unit and sets forth the 
Resale Price Multiplier to be applied when it is sold to a new owner. The Resale Price Certificate 
may only be issued by MassHousing during the period of Initial Sales; thereafter it is issued by the 
Monitoring Agent.  A separate Resale Price Certificate is required for each Affordable Unit sold, 
and must be recorded at the time of sale along with the deed. 
 
References: Regulatory Agreement, Definitions; Affordable Housing Restriction, Definitions 
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Final Sale and Closing  (Form 4) 
Following a review of all documents for compliance with the Affordability Requirement, the 
Monitoring Agent shall issue a Certificate of Compliance (Form 4) certifying that the sale of the 
Affordable Unit was in compliance with the Comprehensive Permit Rules, and the Affordability 
Requirement. The Certificate of Compliance should be provided to the closing attorney, and the 
Monitoring Agent should keep a copy for their own records.  
 
At the time of closing the sale of an Affordable Unit the closing attorney will record the deed, the 
Affordable Housing Restriction, the Certificate of Compliance and the Resale Price Certificate. 
Within ten days after the closing, the Attorney should provide the Monitoring Agent with copies 
of all documents and evidence that all deeds and deed riders have been recorded.                       
 
References: Affordability Monitoring Services Agreement 1 (a); 40B Guidelines VI E (1) b 
 
Initial Sales Data Report (Form 5)     


Following the completion of all Initial Sales for a 40B development, the Monitoring Agent should 
provide a summary report to MassHousing, the Developer and the Municipality confirming 
substantive compliance with the Marketing Plan and Affordability Requirement for the period of 
Initial Sales. This report will also serve to notify the Municipality of the Monitoring Agent’s role, 
from this point onward, as the enforcer of all applicable terms of the Regulatory Agreement, the 
Deed Rider and the 40B Rules.  
 
References: Affordability Monitoring Services Agreement 1 (a) 
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Initial Sales Events/Timeline 


Event Who is Responsible When Does it Typically Occur 
Monitoring Services  
Agreement  


-Developer engages Affordability 
Monitor  
-MassHousing approves Monitoring 
Agent 


-After  the Comprehensive Permit is 
issued by the Municipality;  
-Before Final Approval for the Project is 
granted by MassHousing 


Preparation/Approval  of 
AFHMP 


-Developer or their consultant 
prepares AFHMP 
-Monitoring Agent reviews, provide 
recommendation to MassHousing 
-MassHousing formally approves 


-Submitted as a part of the Final Approval 
Application  
-Must be approved before marketing 
commences 


 Local Preference -Municipality requests 
-Monitoring Agent may review and 
make a recommendation to 
MassHousing 
-MassHousing approves/disproves 


-Request should be submitted within 
three months after the issuance of the 
Comprehensive Permit 
-Must be submitted before Final Approval 
is issued, typically as a part of the AFHMP 


Affordable Sales Price - Developer or MassHousing (at 
Developer’s request) 
-Approved by MassHousing 


-Submitted as a part of the Final Approval 
Application  
- Before marketing commences 


Marketing 
Initial Eligibility Review 
Lottery, Buyer Selection 


Developer/Consultant (Lottery Agent) -No more than six months before 
marketing 


Review/Approve Buyer 
Eligibility 


-Lottery Agent provides complete 
packages to Monitoring Agent 
-Monitoring Agent Reviews 
-Monitoring Agent Notifies Lottery 
Agent and MassHousing 


-After Lottery 
-Before Purchase and Sale is signed 
-No more than 60 days before closing 
(can be updated) 
 


Resale Price Certificate -Developer Requests 
-MassHousing issues (for Initial Sales) 
-Monitoring Agent Reviews 


-Prior to closing (up to 60 days) 


Generate Deed and 
Affordable Housing 
Restriction. 


-Developer (consultant or attorney) 
generates 
-Monitoring Agent Reviews 


-Prior to closing 


Send closing package to 
Monitoring Agent 


Lottery Agent -Prior to closing 


Receive/Review “Closing 
Package” Deed, Affordable 
Housing Restriction, RPC, 
Financing.  
-Issue Certificate of 
Compliance 


Monitoring Agent -Prior to closing 


Record all Documents Closing Attorney -After closing 
Check that all docs have 
been recorded 


Monitoring Agent -Within 7 days After closing 


Provide Subsidizing Agency 
with “Initial Sales Data and 
Compliance Report”  


Monitoring Agent -When ALL affordable units have sold for 
the first time 
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SUPPLEMENTAL MONITORING SERVICES 
Once the Initial Sales are complete, the Monitoring Agent assumes primary responsibility for 
ensuring that Affordable Units remain in compliance with the terms set forth in the Affordable 
Housing Restriction and the Comprehensive Permit Rules in general. The most important task in 
this regard is managing the resale process to ensure that the Affordable Units are sold to eligible 
buyers in conformance with the terms of the Affordable Housing Restriction. Monitoring Agents 
are also responsible for reviewing and approving all homeowner requests relative to refinancing, 
and capital improvements of Affordable Units, and for overseeing incidents of foreclosure or 
threatened foreclosure.  
 
Throughout the Supplemental Monitoring Phase the Monitoring Agent plays a critical role as the 
primary point of contact between the Affordable Unit owner, the Municipality and the Subsidizing 
Agency. To that end, it is the Monitoring Agent’s responsibility to keep in touch with the owners 
of the Affordable Units, to remind them of the terms of the Affordable Housing Restriction, and to 
provide annual reporting to the Municipality and MassHousing on project status.  Finally, the 
Monitoring Agent is also charged with the job of enforcing the terms of the Affordable Housing 
Restriction should an incidence of non-compliance be brought to their attention. 
  
 
 
 
 
 
 
 
Resales    
The Affordability Monitoring agent is responsible for ensuring that Affordable Units are conveyed 
in accordance with the 40B Rules and the terms of the Affordable Housing Restriction for the 
property. The resale process can be summarized as follows: 
 
1. Owner provides Municipality and Monitoring Agent with “Conveyance Notice” indicating 


that they are intending to sell the property  
2. Monitoring Agent calculates Maximum Resale Price, and issues Resale Price Certificate (if 


requested/required) 
3. Monitoring Agent markets the unit (with cooperation from Owner) and locates an Eligible 


Buyer in accordance with the AFHMP guidelines 
4. Monitoring Agent confirms buyer eligibility, reviews Affordable Housing Restriction 
5. Monitoring Agent provides Owner and closing attorney with Compliance Certificate 
6. Closing attorney records deed, Affordable Housing Restriction, Resale Price Certificate (if 


required)  and Compliance Certificate; provides Monitoring Agent with copies of all 
material.  


References: 40B Guidelines Section III (G) and VI (E) 3; Regulatory Agreement, Section 1 (a) 
(ii); Affordable Housing Restriction Section 4 


 
 


Best Practice: Always look at the Affordable Housing Restriction!   The guidance in this 
Handbook reflects the most recent versions of the Regulatory Agreement and Affordable 
Housing Restriction.  In light of the fact that many of the projects being monitored pre-date 
current regulations, however, it is critical to consult the deed and associated Affordability 
Housing Restriction for each particular unit.   
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Conveyance Notice    
When a property owner wishes to sell their Affordable Unit they are required to notify the 
Monitoring Agent and the Municipality in writing (“The Conveyance Notice”). This notice should 
include a copy of the unit deed, the owner’s name and contact information for the person 
responsible for showing and answering questions about the home. The Monitoring Agent has up to 
90- days after receipt of the Conveyance Notice to close on a sale to an Eligible Buyer, the 
Monitoring Agent or the Municipality. This period can be extended as provided in the Affordable 
Housing   Restriction, to arrange for details of the closing, to locate an eligible purchaser, or for 
lack of cooperation on the part of the seller.  


 
The Affordable Housing Restriction used by MassHousing requires that the Owner must cooperate 
with the Monitoring Agent in finding an Eligible Buyer for the property. If the owner does NOT 
act cooperatively, including a failure to agree to reasonable terms in the Purchase and Sale 
agreement, the Monitoring Agent may extend the 90-day period for a period commensurate with 
the time the lack of cooperation continues. If the Monitoring Agent determines that the owner is 
not acting cooperatively, they must notify the owner in writing of the length of the extension 
needed.  
 
 
 
 
 
 


 
 
 
 
 
 
 
 
References: Affordable Housing Restriction, Section 4; 40B Guidelines, 3 (a) 
 
Calculating Maximum Resale Price   (Form 6) 
The Monitoring Agent should calculate the Resale Price as soon after receiving the Conveyance 
Notice from the seller as possible. The allowable sale price is defined as the “Maximum Resale 
Price” in the Deed Rider. It is calculated by multiplying the current AMI by the Resale Price 
Multiplier identified in the Affordable Housing Restriction. The Maximum Resale Price can never 
be more than the amount which is affordable to an Eligible Purchaser earning 80% of the area 
median income, or an alternate amount set forth in the Affordable Housing Restriction. The sale 
price should generally also never be less than the purchase price paid for the unit, unless the seller 
agrees to accept a lower price.  
 
If Capital Improvements have been previously approved by the Monitoring Agent they may be added to the 
Resale Price, subject to normal rates of depreciation. The Maximum Resale Price must be approved by 
the Monitoring Agent before the unit is put onto the market.  


Best Practice:  Inform Seller of their responsibilities in writing 
  
Once notified that the owner plans to sell the unit, the Monitoring Agent should inform them of 
the following responsibilities: 


 
• To provide necessary documents and information to determine the resale price;  
• To provide reasonable up-front costs for marketing the unit, including listing it on MLS 


or working with another broker.  
• To repair damage to the home; 
• To provide access to the home to potential buyers, appraisers and inspectors;  
• To prepare the Purchase and Sale Agreement. It is strongly recommended that the 


owner hire a lawyer to prepare the P&S.  
• To keep the Monitoring Agent informed about the time and date of the closing; and 


provide the Monitoring Agent with copies of documents after the closing.  
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If the purchase price paid for the Property by the buyer includes an adjustment for Capital Improvements   
(or other appropriate correction), a new Resale Price Multiplier will be calculated by the Monitoring Agent 
and a new Resale Price Certificate reflecting the new Resale Price Multiplier will be issued .   


References: Affordable Housing Restriction, Definitions; 40B Guidelines, VI-E (3)  
 
Marketing the Unit/Locating an Eligible Buyer              
Marketing for resale of the unit should be done in accordance with the provisions made in the 
Affordable Fair Housing Marketing Plan for the Project. At a minimum, units must be listed on 
CHAPA’s MassAccess site, and MAHA’s homeownership lottery sites. The Monitoring Agent 
may also request that the Owner hire a broker to help identify a buyer. 


The process for determining the eligibility of the buyer is the same as during the period of Initial 
Sales. If more than one Eligible Purchaser is located, the Monitoring Agent should conduct a 
lottery or a similar procedure, with preference being given to Appropriate-Sized Households. If an 
Eligible Purchaser is located within the 90-day period but is unable to secure a mortgage, the 
Monitoring Agent can extend the time to find a buyer by another 60 days.  
 
In lieu of an Eligible Buyer, the Monitoring Agent, the Municipality or a designee of the 
Municipality also has the right to purchase the property at the Maximum Resale Price within the 
90-day time-frame. In the event that the unit is sold to the Monitoring Agent or the Municipality it 
will remain subject to the existing Affordability Restriction.  
 
If an Eligible Purchaser fails to purchase the property within the timeframes above, the Owner 
may sell the Property to an Ineligible Purchaser at the Maximum Resale Price, provided that the 
property is conveyed subject to the same Affordability Restriction. If more than one Ineligible 
Purchaser is identified, the Monitoring Agent should give preference to an appropriate sized 
household earning between 80% and 120% of Area Median Income.  


References: Affordable Housing Restriction, 4 (b); 40B Guidelines, VI-E (3) f (3) 
 
Restriction on Final Sale (Form 7)   
Before the final sale of the property is considered to be valid, the Monitoring Agent must prepare 
a Compliance Certificate stating that the sale of the Property was in compliance terms of the 
Affordable Housing Restriction. Specifically, this Certificate shall state that 1) the property was 
sold for an amount equal to or less than the Maximum Resale Price, 2) the buyer was determined 
to be eligible in accordance with the Comprehensive Rules and the terms of the Affordable 
Housing Restriction and 3) a new Affordable Housing Restriction in a form acceptable to the 
Monitoring Agent was recorded along with the Deed at the time of sale. The Certificate, which 
must be signed by the Monitoring Agent, should include the property address, the name of the 
seller and the buyer, and the Maximum Resale Price, and should be recorded with the other 
relevant documents at closing.  


Within ten days of the closing, the Owner or their closing attorney should provide the Monitoring 
Agent a copy of the Deed for the Property and Affordable Housing Restriction, along with 
evidence of recording.  
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References: Affordable Housing Restriction, 6; 40B Guidelines III (G) 2 (b) 
 
Affordable Unit Foreclosures      (Form 8)   
For all properties subject to the uniform Affordable Housing Restriction required by MassHousing 
since 2006, the process for handling foreclosures is fairly clear.  For those properties not subject 
to the uniform Affordable Housing Restriction the process is handled on a case-by case basis 
depending on the provisions of the deed and associated restrictions. Many of the Affordable Units 
created prior to 2006 are not subject to provisions that would require affordability to survive 
foreclosure. For this reason, an essential first step for the Monitoring Agent upon receiving a 
notice of foreclosure is to review the terms of the property deed and any associated Affordable 
Housing Restrictions.  
 
The Monitoring Agent should contact the Owner threatened with foreclosure as soon as they 
become aware of the situation and guide them towards resources designed to assist them in either 
avoiding foreclosure through refinancing or a negotiation with the lender, or to work with the bank 
to receive approval for a short sale. For example, depending on the source of the loan, many 
owners are eligible to receive assistance from the HAFA (Home Affordable Foreclosure 
Alternative Program).  In other instances, it is possible that the Municipality where the unit is 
located has funds available through its Housing Trust or Community Preservation Fund to either 
purchase the home, or assist the distressed owner.  If the Affordable Unit is subject to the uniform 
Affordable Housing Restriction, the following procedure is required:  
 
Notice of Foreclosure  
At least 120 days prior to a foreclosure sale, or acceptance of a deed in lieu of foreclosure, the 
holder of record of any mortgage on a property (the Mortgagee), typically a bank, must send a 
copy of the Foreclosure Notice to the Monitoring Agent, the Municipality and any senior 
Mortgagees.  


 
Possible Foreclosure Outcomes   
The Affordable Housing Restriction outlines the following options for addressing foreclosure 
 


1. Municipal Option      
The uniform Affordable Housing Restriction states that in cases of foreclosure the 
Municipality or its designee has the first right to purchase the property. If the Municipality 
chooses to pursue this option, they must do so within 120 days of receipt of the Notice of 
Foreclosure. In the event that the Municipality opts to purchase the property, the price 
must be equal to the greater of (i) the sum of the outstanding principal balance of all of the 
money owed by the Owner on all mortgages on the property, plus all future advances, 
accrued interest and reasonable cost and expenses of foreclosure owed to the holders of 
such mortgages (referred to as the “Mortgage Satisfaction Amount”) and (ii) the Maximum 
Resale Price. This number, the actual amount paid for the property, is referred to as the 
“Applicable Foreclosure Price.”   


Under this option, the Municipality agrees to buy the property in its “as-is” condition. The 
Municipality also agrees that the property will be subject to an Affordable Housing 
Restriction identical in form and substance to the one that applied to the property at the 
time of foreclosure, with two important exceptions. First, the Affordable Housing 
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Restriction will state that during the term of ownership by the Municipality the property 
does not have to be owner-occupied. Second, the Maximum Resale Price included in the 
Deed shall be recalculated based on the price that the Municipality paid for the property 
(the Applicable Foreclosure Price).  


2. Mortgagee Accepts Deed in Lieu of Foreclosure          
If after a period of 120 days following the delivery of the Foreclosure Notice to the 
Monitoring Agent, the Municipality and the Mortgagee, the Mortgagee (typically a bank) 
acquires the property, it can be conveyed subject to a Affordable Housing Restriction 
identical in form and substance to the one that applied to the property at the time of 
foreclosure, but subject to the same exceptions applicable if the Municipality acquires the 
property; (1)  the deed will state that during the term of ownership by the Mortgagee the 
property does not have to be owner-occupied, and (2) the Maximum Resale Price included 
in the Deed shall be recalculated based on the Applicable Foreclosure Price.  
 
3. Mortgagee Sells Property to “Ineligible Purchaser”  
If , after a period of 120 days following the delivery of the Foreclosure Notice to the 
Monitoring Agent, the Municipality and the Mortgagee,  an Eligible Buyer fails to 
purchase the property within the period specified in the Affordable Housing Restriction 
(typically 90 days), it can be sold to an “Ineligible Purchaser.” In this case, the property 
will be conveyed subject to a Affordable Housing Restriction identical to the one that 
applied to the property at the time of foreclosure, with the exception that, (1) during the 
period in which it is owned by an Ineligible Purchaser the unit does not have to be owner-
occupied, and (2) The Maximum Resale Price shall be calculated based on the price paid 
for the property by such Mortgage at the foreclosure sale, but not greater than the 
Applicable Foreclosure Price.  
 
4. Mortgagee Sells Property to Eligible Buyer   
If, after a period of 120 days following the delivery of the Foreclosure Notice to the 
Monitoring Agent, the Municipality and the Mortgagee, an Eligible Buyer acquires the 
property, it shall be conveyed subject to an Affordable Housing Restriction identical in 
form and substance to the one in place at the time of foreclosure. 
 


Issuance of Certificate of Compliance    
Once the unit is sold, the Monitoring Agent must issue a Certificate of Compliance to the 
foreclosing Mortgagee stating that the conveyance of the property was done in accordance with 
the Affordable Housing Restriction. This certificate should be recorded at the time of sale, and can 
be provided in the future as conclusive evidence that the property was conveyed in accordance 
with the Affordable Housing Restriction.  
 
References: Affordable Housing Restriction, Section 7 
 
Death of Unit Owner 
A transfer by will or executor or owner of the administrator’s estate to the owner’s spouse will not 
trigger the resale or transfer restrictions in the Deed Rider provided that: 
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The executor or administrator within 90 days of his/her appointment has given DHCD notice of 
the transfer and the owner’s spouse intends to continue to use the unit as a principal residence. 
Any other person who is heir, legatee, or devisee of the unit owner must demonstrate to the 
Monitoring Agent that they are an Eligible Purchaser, as defined in the Deed Rider, otherwise they 
must transfer the unit in accordance with the Deed Rider.  
 
Capital Improvements  (Form 9, Form 10)  
The uniform Affordable Housing Restriction defines Approved Capital Improvements as “the 
documented commercially reasonable cost of extraordinary capital improvements made to the 
Property by the Owner; provided that the Monitoring Agent shall have given written authorization 
for incurring such cost prior to the cost being incurred and that the original cost of such 
improvements shall be discounted over the course of their useful life.”  Restated, this can be 
defined as necessary maintenance improvements, not covered by a condominium or homeowner’s 
association fee that, if not done, would compromise the structural integrity of the house. 
Improvements such as the installation of central air conditioning, outdoor decks, additions or 
finishing of unfinished spaces, garages, landscaping, and other items identified by the owner that 
could be considered upgrades or luxury improvements cannot be added to the resale price when 
the property is sold. 
 
Owners seeking approval for proposed Capital Improvements should contact the Monitoring 
Agent in writing with a full description of the work to be done, an estimate of the cost, and an 
explanation of why the work is a capital improvement.  Capital Improvements must be approved 
by the Monitoring Agent in writing on a case by case basis in order for them to be considered for 
inclusion in the Resale price. At the time that the unit is sold, the Monitoring Agent can add the 
cost of Approved Capital Improvements to the value of the home, taking into account normal 
depreciation, as long as the resale price would be affordable to an Eligible Buyer earning the 
amount specified in the Affordable Housing Restriction (for example 50%, 70% or 80% AMI). If 
a condominium or homeowner’s association has a special assessment, the Monitoring Agent can 
address the cost to the homeowner on a case-by-case situation. 
 
 


 
 
 
 
 
 
 
 
 
 
 


 
 
 


Acceptable Capital Improvements 


• New roof 
• Replacement of windows due to wear and tear 
• The replacement of siding, shingles, or clapboard due to damage or wear and tear 
• Exterior painting due to deterioration 
• Heating or plumbing replacement 
• Structural deficiencies such as termite or other pest damage, water damage, or other 


maintenance as required 
• Septic tank replacement 
• Appliance Replacement (stove, dishwasher, refrigerator) 
• Other improvements identified by the owner and approved by the Monitoring Agent  
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Monitoring Agents should require that requests to include the cost of a capital improvement into 
the resale value of the property be made in writing prior to the initiation of the work. This letter 
should include: 


• A description of the work to be done 
• An estimate of the cost 
• An explanation why the work is a capital improvement 


Following the completion of work, the Owner should provide copies of all paid invoices to 
document the actual cost of the project. Monitoring Agents should approve all Capital 
Improvements in writing, and provide a copy of the letter approving such changes to the Owner 
and include a copy into the property file. If possible, a schedule of depreciation for the proposed 
improvement should also be included. A model Certificate of Approval for Capital Improvements 
is included in the forms attached to this document.  
References: Affordability Monitoring Services Agreement 1(c); Affordable Housing Restriction, 
Definitions (“Approved Capital Improvements”) 
 
Refinancing   (Form 11, Form 12)  
All requests to refinance or obtain a second mortgage must be approved by the Monitoring Agent 
before the Owner can close on a new loan. The goal in considering such a request is to make sure 
that 1) the monthly costs of the unit remain affordable as set forth in the Affordable Housing 
Restriction and 2) the Owner is able to afford their monthly payments. In general, the only 
refinancing requests that should be considered are those that would serve to lower the monthly 
cost of the unit such as a reduction in the interest rate of the loan. Homeowners interested in 
refinancing should provide the Monitoring Agent with a request in writing and including detailed 
contact information, the reason for refinancing, the full name of the lending institution and the 
name and contact information for the loan officer. Along with this information, the Owner should 
provide the Monitoring Agent with the following material: 


1. A copy of the complete loan application  
2. A copy of the commitment letter from the lender  
3. A copy of the Good Faith Estimate (The Good Faith Estimate is provided by the lender and 


should provide information on the estimated closing costs.) 
4. A copy of the Affordable Housing Restriction   
5. An appraisal report (this is typically only required for those properties with other than the 


Universal Affordable Housing Restriction)   
6. Information on the monthly condominium fee (if applicable), the town’s current tax rate 


per thousands and monthly homeowner’s insurance amount. 
 
Second Mortgages       
Guidelines for a second mortgage refinance are similar to those for the first mortgage:  
 


- Must be a fully-amortizing fixed-rate mortgage with no prepayment penalty or balloon 
payment. 


- Must have a current fair market interest rate (no more than 2 percentage points above the 
currently prevailing rate).  
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- For a first mortgage refinance: Have a loan amount no greater than between 97% and  of 
the maximum resale price or the resale price affordable to a household earning at or below 
80% of the area median income, whichever is lower.  


- For a second mortgage: The combined amount of the first and second mortgage may not 
exceed 97% of the maximum resale price or the re-sale price affordable to a household 
earning at or below 80% of the area median income, whichever is lower.  


- In reviewing request for refinancing or a second mortgage, homeowners should be 
discouraged from loans with high closing costs, a higher interest rate than on the existing 
loan, or loans that roll unsecured debt into the mortgage.  


References: Affordable Housing Restriction Section 3; 40B Guidelines, VI (E) 
 
Enforcement  (Form 13, Form 14)   
The responsibility for enforcement of the Affordability Requirement and compliance with the 
terms of the Affordable Housing Restriction remains with the Monitoring Agent throughout the 
life of the Project and it represents one of the more challenging aspects of the monitoring role. 
Incidents of non-compliance are often noted first by the Municipality or an abutting homeowner.  
 
Specific restrictions applicable to Affordable Units include: 


• Buyer must be Eligible at the time of purchase (first-time homeowner, income 
eligible, approved financing) 


• Unit must be owner occupied (cannot be rented to a third party) 
• Capital Improvements must be pre-approved by Monitoring Agent 
• Refinancing must be pre-approved by Monitoring Agent 


The Regulatory Agreement spells out the rights of the Monitoring Agent relative to enforcement 
of the Affordability Requirement, including the right, with the prior consent of the Subsidizing 
Agency, to take legal action against a Developer or against the owner of an Affordable Unit. The 
Affordable Housing Restriction also clearly states that its terms are legally enforceable by the 
Monitoring Agent, along with the Municipality and DHCD. In practice, however, many incidences 
of non-compliance can be addressed with a letter or a phone call to the Developer, a unit owner, or 
the Municipality. Monitoring Agents should reach out to Affordable Unit owners on an annual 
basis to remind them of the terms of the Affordable Housing Restriction, and provide them with 
updated contact information should they have questions related to enforcement and compliance.  
 
Monitoring Agents are encouraged to contact MassHousing to discuss issues related to non-
compliance and enforcement as needed. While MassHousing as the Subsidizing Agency is not 
obligated to compensate or reimburse the Monitoring Agent for costs associated with enforcement, 
we will work with the Monitoring Agent to identify appropriate solutions to the fullest extent 
possible.  
 
References:  Affordability Monitoring Agreement, Section 3; Affordable Housing Restriction, 11 
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Annual Reporting and Tracking Requirements  (Form 15) 
The Monitoring Agreement requires that the Monitoring Agent submit an Annual Compliance 
Report to the Municipality and MassHousing for each of the projects that they are monitoring. A 
request for the Annual Report will be sent to the Monitoring Agent by MassHousing. In general, 
more information is required for Projects in the Initial Sales period than for those in the 
Supplemental Monitoring period. This report should note any areas of non-compliance with the 
terms of the Regulatory Agreement and the Affordability Requirement, along with a status update 
on key Project events. 


 
References: Affordability Monitoring Services Agreement, 1(b) 
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Appendix A: DEFINITIONS 
 
Affordability Monitoring Services Agreement (Monitoring Agreement)  
An agreement between the Developer, the Subsidizing Agency (MassHousing) and the 
Monitoring Agent outlining their respective roles and responsibilities relative to enforcement 
of the Affordability Requirement for the Project as set forth in the Regulatory Agreement.  
 
Affordability Requirement 
The requirement of the Developer that Affordable Units be sold to Eligible Buyers in 
accordance with 40B Regulations and the terms of the Affordable Housing Restriction.  
 
Affordable Housing Restriction (Deed Restriction, Deed Rider) 
A restriction incorporated in and made part of the deed for each Affordable Unit setting forth 
the rights and restrictions to which each affordable unit is subject, and which shall be 
enforceable by the Municipality and the Monitoring Agent.  The Affordability Restriction is 
signed by the Seller and the Buyer.  
 
Affordable Housing Fund 
A fund established by the Municipality for the purpose of reducing the cost of housing for 
Eligible Purchasers, or for the purpose of encouraging, creating, or subsidizing the 
construction or rehabilitation of housing for Eligible Purchasers or, if no such fund exists, a 
fund established by the Municipality pursuant to Massachusetts General Laws Chapter 33, 
Section 53A, et. Seq.  
 
Affordability Requirement  
The requirement that Affordable Units included in a Project shall only be sold to Eligible 
Purchasers at no greater than the Maximum Sale Price in accordance with the Comprehensive 
Permit Rules and the terms of the Affordable Housing Restriction. The Monitoring Agent is 
responsible for enforcing compliance with the Affordability Requirement during the period of 
Initial Sales and for all subsequent Resales.  
 
Affordable Unit  
A unit of housing subject to an Affordable Housing Restriction. 
 
Annual Report 
A report prepared annually by the Monitoring Agent and delivered to the Subsidizing Agency 
and Zoning Enforcement Officer of the Municipality each year including information about 
the compliance of a Project with the Affordability Requirement to which it is subject. During 
the period of Initial Sales the Annual Report should include information on the status of the 
Project including number of Affordable Units built, sold, occupied and resold.  


 
Applicable Foreclosure Price 
The greater of (i) the sum of the outstanding principal balance of the note secured by such 
foreclosing Mortgagee’s mortgage, together with the outstanding principal balance(s) of notes 
secured by mortgages senior in priority to such mortgage (but in no event shall the aggregate 
amount thereof be greater than one hundred percent  (100%) of the Maximum Resale Price 
calculated at the time of the granting of the mortgage) plus all future advances, accrued 
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interest and all reasonable costs and expenses which the foreclosing Mortgagee and any senior 
Mortgagee(s) are entitled to recover pursuant to the terms of such mortgages (the “Mortgage 
Satisfaction Amount” and (ii) the Maximum Resale Price (which for this purpose may be less 
than the purchase price paid for the property by the owner.)  
 
Appropriate-Sized Household 
A household with a number of members equal to the number of bedrooms plus one.  
 
Approved Capital Improvement 
The reasonable cost of extraordinary capital improvements made to the Affordable Unit by the 
Owner, provided that the Monitoring Agent shall have given written authorization for 
incurring the cost of the improvement prior to the cost being incurred, and that the original 
cost of such improvement shall be discounted over the course of its useful life.  
 
Area Median Income (AMI) 
The most recently published median income for the Primary Metropolitan Statistical Area or 
non-metropolitan area that includes the Project, as determined by HUD. 
 
Base Income Number   
The Area Median Income (AMI) for a four-person household.  
 
Compliance Certificate 
A certificate obtained and recorded, signed and acknowledged by the Monitoring Agent at the 
time of sale of an Affordable Unit, referring to the Property, the owner, and the selected 
purchaser, which states that the proposed conveyance to the selected purchaser is in 
compliance with the terms of the Affordable Housing Restriction. 
 
Comprehensive Permit  
A permit for the development of housing including some or all low or moderate income 
housing issued by a local board or committee (typically a local Zoning Board of Appeals) 
pursuant to M.G.L. c. 40B Sections 20-23 and 760 CMR 56.00.  


 
Comprehensive Permit Requirements 
Massachusetts General Laws Chapter 40B Section 20-23, and the regulations at 760 CMR 
56.00 and the Comprehensive Permit Guidelines issued pursuant thereto. 
Conveyance Notice 
A written notice provided by the Owner to the Monitoring Agent and the Municipality, which 
states that they want to sell, dispose of, or otherwise convey the Property.  
 
The Department of Housing and Community Development (DHCD) 
DHCD is the state agency responsible for developing 40B policy and regulations. DHCD also 
serves as the Affordability Monitoring Agent for all 40B projects and Local Action Units 
(LAU’s) approved under the Local Initiative Program. DHCD periodically issues new or 
revised regulations that can impact Affordability Monitoring processes.  
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Developer 
A public agency, non-profit organization or limited dividend organization that has applied for 
and received a Comprehensive Permit for a Project including Low or Moderate Income 
Housing and its successors and assigns.  
 
DHCD Guidelines 
The most recent version of the Comprehensive Permit Guidelines prepared by DHCD  
 
Eligible Buyer  
An individual or household certified by the Monitoring Agent to have met all of the eligibility 
requirements set forth in the Affordable Housing Restriction and applicable Program 
Guidelines to buy an Affordable unit, including limits on income and assets, suitability of 
financing, etc.  
 
Foreclosure Notice  
A notice from the holder of record of any mortgage on a property in the event of default for 
which the Mortgage Holder intends to commence foreclosure proceedings or similar remedial 
actions pursuant to its mortgage.  
  
HUD    
The United States Department of Housing and Urban Development.  
 
Income Eligible Household 
A household of one or more persons whose income does not exceed the percentage of Area 
Median Income specified in the Affordable Housing Restriction, and in no case exceeds 80% 
of AMI. 


 
Ineligible Purchaser  
A household or individual that does not meet the income and/or asset limits, or has unsuitable 
financing, as  required to be eligible to purchase an Affordable Unit.  
 
Initial Sales 
The first sale of each of the Affordable Units in a Project which are required to be sold to 
Eligible Buyers.  
 
Initial Sales Data 
Information provided by the Developer or Lottery Agent to the Monitoring Agent relative to 
the Initial Sales of Affordable Units necessary for the Monitoring Agent to determine 
compliance of the Project with the Affordability Requirement. This can include Marketing 
Documentation; income, asset and age certifications; deeds, and Affordable Housing 
Restrictions. 
 
Lottery Agent   
A qualified individual or agency hired by the Developer to conduct resident selection for the 
Affordable Units during the period of Initial Sales, including the development of an 
Affirmative Fair Housing Marketing Plan, marketing of  the units, administering the initial 
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lottery process and determining the qualification of potential buyers or tenants. In some cases 
the Developer performs the functions of the Lottery Agent for their own project.  
 
Low or Moderate Income Housing 
A unit of housing whose occupancy is subject to an Affordable Housing Restriction that limits 
occupancy to Income-Eligible Households. 
 
Marketing Documentation 
A record of all newspaper ads, outreach letters, translations, leaflets, and all Affirmative Fair 
Marketing efforts as described in the Marketing Plan. 
 
Marketing Plan 
This is a document describing a process for identifying and selecting Eligible Purchasers for 
Affordable Units. The Marketing Plan must provide for Affirmative Fair Marketing of 
Affordable Units in accordance with current Department Guidelines.  
 
Maximum Initial Sales Price 
The purchase price of an Affordable Unit for which a credit-worthy Eligible Purchaser earning 
that percentage of Area Median Income for an Appropriate Size Household specified in the 
Affordable Housing Restriction could obtain mortgage financing using Department 
Guidelines.  
 
Maximum Resale Price 
The sum of i) the Base Income Number (at the time of resale) multiplied by the Resale Price 
Multiplier, plus ii) the Resale Fee and any necessary marketing expenses (including the 
broker’s fees) as may have been approved by the Monitoring Agent, plus iii) Approved Capital 
Improvements, if any, provided that in no event shall the Maximum Resale Price be greater 
than the purchase price for which a credit-worthy Eligible Purchaser could obtain mortgage 
financing (such purchase price as determined by the Monitoring Agent using the same 
methodology used by DHCD for its Local Initiative Program or similar comprehensive permit 
program); and further provided that the Maximum Resale Price shall not be less than the 
purchase price paid for the Property by the owner unless the Owner Agrees to accept a lower 
price.  
 
Monitoring Agent  
The Monitoring Agent is a qualified individual or agency retained by the Developer at the 
request of the Subsidizing Agency (MassHousing) for the purposes of administration, 
monitoring and enforcement of the Affordability Requirement for a Project pursuant to the 
Affordability Monitoring Services Agreement.  
 
Municipality  
The city or town where the project will be located, and whose local board (typically a Zoning 
Board of Appeals) issues the Comprehensive Permit for the Project.  
 
 
 
 







MassHousing 40B Affordability Monitoring Handbook Page 23  


Project 
A development involving the construction or substantial rehabilitation of units of Low or 
Moderate Income Housing permitted by a Comprehensive Permit issued by a local Board of 
Appeals.  
 
Regulatory Agreement  
An agreement between the Developer, the Subsidizing Agency (MassHousing) and the 
Municipality which memorializes the rights and responsibilities of each party relative to the 
development of housing pursuant to a Comprehensive Permit  in accordance with the 
Comprehensive Permit Rules. A completed and executed Regulatory Agreement is required 
prior to the issuance of a Building Permit for work on the proposed housing developed.  
 
Resale 
“Resales” refers to all subsequent sales of Affordable Units that occur after the Initial Sale by 
the Developer.  
 
Resale Fee 
The fee paid to the Monitoring Agent as compensation for monitoring and enforcing 
compliance with the terms of the Affordable Housing Restriction, including supervision of the 
Resale process. For projects for which MassHousing serves as the Subsidizing Agent, the 
Resale Fee shall equal no more than 2.5% of the Base Income Number (at the time of Resale) 
multiplied by the Resale Price Modifier. 
 
Resale Price Certificate 
A Certificate that sets forth the Resale Price Multiplier to be applied on the Resale of the 
Affordable Unit in accordance with the terms of the Affordable Housing Restriction. The 
Resale Price Certificate must be issued by MassHousing at the time of sale of the Initial Sale 
of the Affordable Unit; subsequent Resale Price Certificates are issued by the Monitoring 
Agent.  
 
Subsidy 
A Subsidy is assistance provided by a Subsidizing Agency for the construction or substantial 
rehabilitation of Low or Moderate Income Housing, including direct financial assistance; 
indirect financial assistance through insurance, guarantees, tax relief, or other means; and non-
financial assistance, including in-kind assistance, technical assistance, or other supportive 
services. 
 
Subsidizing Agency 
The Subsidizing Agency is an agency of state or federal government that provides a subsidy 
for the construction or substantial rehabilitation of Low or Moderate Income Housing. If the 
Subsidizing Agency is not an agency of state government, the Department may appoint a state 
agency to administer the responsibilities of the Subsidizing Agency with respect to 760 CMR 
56.00.   MassHousing serves as the Subsidizing Agency for all 40B Projects which receive 
loans from the New England Fund or the Federal Home Loan Bank of Boston. 
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Appendix B: Sample Monitoring Forms  
 
(The following forms are samples. Word Version are available to download on the 
MassHousing website Please use Monitoring Agent letterhead.) 
 
Form 1 Developer/Monitoring Agent MOU 


 
Form 2 AFHMP Checklist 
 
Form 3 Eligibility for Purchase Certificate-Income and Asset Verification 
 
Form 4 Certificate of Compliance-Initial Sales 
 
Form 4(a) Cover letter to closing attorney to accompany Certificate of Compliance 
 
Form 5 Initial Sales Data and Compliance Report 
 
Form 6 Resale Price Certificate-Resales 


 
Form 7   Certificate of Compliance-Resales 
 
Form 8 Notice of Foreclosure 
 
Form 9 Capital Improvement Policy 
 
Form 10 Capital Improvements--Determination of Eligibility 
 
Form 11 Refinancing Policy 
 
Form 12 Request to Refinance-Determination of Eligibility 
 
Form 13 Request for Affordable Unit Homeowner Yearly Certification  
   
Form 14 Affordable Unit Homeowner Yearly Certification 
 
Form 15 Annual Monitoring Report  
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Form 1 Sample Developer/Monitoring Agent MOU 


Date: 


(Developer Name and Address) 


(Lottery Agent Name and Address) 


Dear __________________: 


(Name of Monitoring Agent) is pleased to have been engaged to be the Affordability Monitoring 
Agent for (Name of Development).  In order for us to do the best job possible, we will need you 
to provide us with the following documents as soon as possible: 
 


1. Fully executed Monitoring Services Agreement 
2. Complete contact information for Developer and Lottery Agent 
3. Copy of Recorded Comprehensive Permit 
4. Copy of Recorded Regulatory Agreement 
5. Affirmative Fair Housing Marketing Plan (AFHMP) 
6. Sample Affordable Housing Restriction (Deed Rider) 


 
Once we have approved the AFHMP and marketing has begun, we will need the following 
information for each applicant selected to purchase an affordable unit, so that we can verify 
their eligibility.  
 
7. Completed lottery applications for each selected purchaser, including income and asset 


documentation; 
8. Unit address, number of bedrooms and sale price 
9. Proposed Purchase and Sale Agreement and Affordability Restriction  
10. Condominium or Homeowner Association Documents, including schedule of beneficial 


interests 
11. Loan commitment letter and lender contact information 
12. Contact information for closing attorney 


 
Following review of item’s 7-11 (above) we will provide you with a Certificate of Buyer 
Compliance.  
Once the affordable unit has sold, we will need recorded copies of the following documents: 
 


13. Deed and Affordable Housing Restriction 
14. Certificate of Buyer Compliance 
15. Resale Price Certificate  (to be obtained from MassHousing by the Developer after buyer 


eligibility has been determined and before closing) 
 


Please let me know if you have any further questions,  
 


        
Monitoring Agent 
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Form 2 
Affirmative Fair Housing Marketing and Resident Selection Plan (AFHMP)  


Key Review Points 
 
City/Town:              Reviewer:         
Project Name:             Date of Review:        
Address:        
RENTAL    OWNERSHIP    BOTH   
 
Note: The checklist below is intended to assist with AFHMP review but does not replace the 
requirements of the DHCD AFHMP guidelines, available at 
http://www.mass.gov/hed/docs/dhcd/hd/fair/afhmp.pdf  (see also section III of the DHCD 
Comprehensive Permit Guidelines at 
http://www.mass.gov/hed/docs/dhcd/legal/comprehensivepermitguidelines.pdf ). The AFHMP 
guidelines must be consulted in their entirety. 
 
 
DEVELOPER/CONTRACTOR INFORMATION: 
 
Are the developer staff and contractor qualifications consistent with the Guidelines?  YES     
NO   
Did developer/contractor representative(s) certify that the AFHMP is consistent with the 
Guidelines?  
YES    NO   
 
MARKETING: 
 
Will the application period run for at least 60 days?       YES    NO   
 
Will advertisements be placed in local and regional newspapers?    YES    NO   
If YES, which newspapers:        
 
Will advertisements be placed in newspapers that serve minority groups and other protected 
classes?  YES    NO   
If YES, which newspapers:        
 
Will advertisements run at least two times over a 60-day period?  YES    NO   
 
Are sample ads included?   YES    NO   
 
Is marketing comparable in local, regional and minority newspapers:  YES    NO   
If NO, explain:        
 
Are outreach notices to be sent to local fair housing commissions?   YES    NO   
To other local/regional religious institutions, housing authorities, social service agencies, 
nonprofits, etc.?  
YES    NO   
If YES, where:        
 
Is the outreach appropriate to the type of housing proposed (e.g., marketing to senior centers for 
elderly housing)?   



http://www.mass.gov/hed/docs/dhcd/hd/fair/afhmp.pdf

http://www.mass.gov/hed/docs/dhcd/legal/comprehensivepermitguidelines.pdf
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YES    NO    Explain:        
 
Are applications made available at public, wheelchair accessible locations including one that has 
some night hours?   
 YES    NO   
 
Does the advertisement and other marketing include a telephone number, including a TTY/TTD 
phone number, to call to request an application via mail?   YES    NO   
 
Does the advertisement and other marketing indicate that applications may be submitted by mail, 
fax or e-mail?   
YES    NO   
 
Does marketing include non-English publications?    YES    NO   
If YES, which languages:        
 
What is the basis for determining the languages? Explain:       
 
Will available Metro Boston Area affordable units be reported to Metrolist?  YES    NO   
 
Will available affordable and available accessible units be listed with MassAccess (CHAPA’s 
Housing Registry)?  
YES    NO   
 
Will available affordable ownership units be listed with MassAccess?  YES    NO        
 
Will available affordable ownership units be listed with MAHA’s lottery website?   YES    
NO        
 
Are Fair Housing logo and slogan included in all marketing materials?  YES    NO   
 
Do applicant materials include a statement of the housing provider’s obligation to not 
discriminate in the selection of applicants?  YES    NO   
 
Do applicant materials state that persons with disabilities may request reasonable 
accommodations in rules, policies, practices or services or reasonable modifications in the 
housing?  YES    NO   
 
Do informational materials provide notice of free language assistance to applicants, translated or 
to be translated into the languages of LEP populations anticipated to apply?  YES    NO   
 
Does marketing refrain from describing characteristics of desirable applicants/residents (e.g., “for 
four persons only”, “active lifestyle community,” “empty nesters”)?  YES    NO   
If NO, explain:        
 
Does marketing convey unlawful preferences or limitations (e.g., only white models)?  YES    
NO   
If YES, explain:        
 
Does marketing include reference to local residency preferences?  YES    NO    [NOTE:  
not permitted] 
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Does marketing indicate resident selection by lottery or other random selection procedure? YES 


  NO  
 
 
RESIDENT SELECTION: 
 
Are copies of a sample application and information packets for potential applicants included and 
acceptable?  
YES   NO  
 
Are info sessions scheduled to allow for maximum opportunity to attend (i.e., evenings, 
weekends, accessible location)?  YES    NO   
 
Are the eligibility criteria consistent with the Guidelines?  YES    NO   
 
Is resident selection based on a lottery?  YES    NO   
If NO, is it based on a fair and equitable procedure (i.e., not “first come, first served”) approved 
by the subsidizing agency?  YES    NO    Explain:             
 
If a lottery to be utilized, will the lottery be held at a public, wheelchair accessible location?  YES  


  NO   
Are the lottery procedures consistent with the Guidelines? YES    NO   
 
Is the community choosing to implement a local selection preference?  YES    NO   
If YES, is the need for the local preference demonstrated consistent with the Guidelines?  YES  


  NO   
Explain:          
[NOTE: 70% local preference is maximum permitted but percentage must be justified based on 
documented local need] 
 
Does the demonstrated need correspond to the housing type and eligibility criteria of the project? 
(e.g., wait list at another rental development used to demonstrate need is for apartments to be 
rented at similar rents and for residents at similar income levels)  YES    NO     Explain:  
      
 
Are all the proposed preference types consistent with the Guidelines?   YES    NO   
 
Are the geographic boundaries of the local preference area smaller than the municipal 
boundaries? YES    NO    [NOTE:  not permitted] 
 
Does the AFHMP include efforts to address potential discriminatory effects of a local selection 
preference (e.g., will minority applicants be moved into the local selection pool to ensure it 
reflects the racial/ethnic balance of the region and/or other efforts consistent with the 
Guidelines)?  YES    NO    Explain:        
 
Is the working preference the only local preference?  YES    NO    
If YES, are persons with disabilities and/or 62 years of age or older that live in the community 
given the benefit of the preference?  YES    NO   
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Are there durational requirements for living or working in the community?  YES    NO    
[NOTE:  Not permitted] 
 
Are local preference units subject to different or more beneficial terms (e.g., reduced prices) than 
other affordable units?  YES    NO     
If YES, explain:        
 
Are household size restrictions and preferences consistent with the Guidelines?  YES    NO  


 
 
Does the AFHMP provide persons with disabilities in need of accessible units first preference for 
such units?  
YES    NO   
Does the AFHMP address adaptable units consistent with the Guidelines?  YES    NO   
 
Does the AFHMP provide for criminal background checks consistent with the Guidelines (e.g., 
not imposed prior to the lottery and consistent with DHCD model CORI policy)?  YES    NO  


 
 
Does the AFHMP require any deposits or fees to be paid?  YES    NO   
If YES, are they consistent with the Guidelines?  YES    NO    
 
WAIT LISTS 
 
After the lottery, are households that are not awarded a unit placed on a wait list in the order that 
they were drawn from the general pool?  YES    NO   
 
For rental projects, is the procedure for ordering new applicants upon re-opening of the wait list 
based upon a random selection procedure after a minimum application period of no less than 10 
business days?   
YES    NO   
 
If NO, explain:       
 
Is there a procedure for wait lists that do not close, and does it address persons with disabilities 
consistent with the Guidelines?  YES    NO    Explain:        
Does the ongoing affirmative and general marketing/outreach materials provide explicit notice of 
the availability of reasonable accommodations in the application process and a corresponding 
telephone number?   
YES    NO     
 
For ownership projects, does the AFHMP include a method for ensuring continued compliance w/ 
the Guidelines upon resale?  YES    NO   
 
 
OVERALL COMMENTS 
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FORM 3 
Sample Eligibility for Purchase Certificate--Income and Asset Verification 


 
Date: 
 
To:  Lottery Agent 
Re: Affordable Housing Lottery for [Name of Project] 
Property Address: 
Purchaser: 
 
Income and Asset Verification 
[Name of Monitoring Agent] has reviewed the information for this lottery winner and has 
established that their income is below the maximum limit of [$XX,000],  80% of median income, 
adjusted for a household of [X] for the area of [municipality where home is located], and that 
their assets are within the established limit. It is a condition of this Certificate that the deed for the 
approved purchaser has the Affordable Housing Restriction attached to it and made part of that 
deed.   
The signature below represents evidence that [Name of Monitoring Agent] for [Name of Project] 
has reviewed and certified that this applicant is eligible based on program and income guidelines 
and information submitted.  If more than ninety (90) days elapses between the execution of this 
Certificate and the final purchase of the unit, a new Certificate must be issued and the lottery 
winner’s income and assets verified.  


Closing Instructions 
No earlier than 60 days prior to closing, the lottery agent will need to request a Resale Price 
Certificate from MassHousing.  In this request, the Lottery Agent should provide 1) unit sales 
price, 2) address and unit number, 3) number of bedrooms, and 3) recording information for the 
Regulatory Agreement. MassHousing will send the Resale Price Certificate to the Lottery Agent 
(with a copy to the Monitoring Agent). The Resale Price Certificate will be used to complete the 
required fields in the Deed Rider.  
When this applicant is ready to close on their mortgage loan (and at least two weeks prior to the 
closing date), please submit the following closing documents to (Name of Monitoring Agent) for 
review and approval: 


• A copy of the signed Purchase and Sale Agreement 
• A copy of the loan commitment letter 
• A copy of the completed Deed Rider 
• A copy of the completed Resale Price Certificate  
• Contact information for the closing attorney 


 
Following review of these documents, (Monitoring Agent) a Certificate of Compliance will be 
sent to (Lottery Agent) and MassHousing, and the closing attorney, who is responsible for 
ensuring that it gets recorded along with the Deed, Deed Rider, and Resale Price Certificate.  


Sincerely,  


        


Name of Monitoring Agent 
 
cc:  MassHousing, Purchaser  
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FORM 4 


Sample Certificate of Compliance-Initial Sale of Affordable Unit 


Property Address and Unit #: _____________________ (as more fully described in the Purchaser 
Deed) 
Development Name_____________________________________________________________ 
Seller:_________________________________________________________________________ 
Buyer:________________________________________________________________________ 
 
Pursuant to the terms of the Regulatory Agreement  among Mass Housing Finance Agency, as 
Subsidizing Agency, and [Name of Developer] dated _________, and recorded with the 
_________________ Registry of Deeds (the “Registry”) in Book ______, Page______ (the 
“Regulatory Agreement,” with capitalized terms used but not defined herein having the same 
definition as set forth in the Regulatory Agreement and Affordable Housing Restriction) the 
undersigned Monitoring Agent hereby certifies that the sale of the above-referenced Property in 
the above-referenced Development to the Purchaser is in compliance with the Comprehensive 
Permit Rules and the Affordability Requirement as set forth in the Regulatory Agreement, 
including: 


1. Calculation of the Maximum Initial Sale Price;   
2. Compliance with the Approved Marketing Plan and lottery process;  
3. Selection of the Eligible Purchaser, including determination of compliance with Program 


Guidelines relative to income and asset limits and first-time homebuyer verification; 
4. The Purchaser’s execution of an Affordable Housing Restriction as specified in the 


Regulatory Agreement attached to and forming a part of the Purchaser’s Deed; and  
5. Mortgage Commitment in accordance with Program Guidelines. 


 


Executed under seal this ___day of _____, 20__ 


_______________   ____________ 
Monitoring Agent Name/Title 


 
Commonwealth of Massachusetts 


County of  _______________ 
 
On this ____ day of________, 20__, before me, the undersigned notary public, 
personally appeared_____________ proved to me through satisfactory evidence of 
identification, which was __________ to be the person whose name is signed on the 
preceding instrument, and acknowledged the foregoing instrument to be his/her free act 
and deed, in such capacity.  


_____   ___________________ 
Name: 
My Commission Expires:  
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Form 5  Initial Sales Data and Compliance Report 


Name/Contact Information of Monitoring Agent:      


             


Project Name/Address          


             


# Units      # Affordable Units    


Developer Contact Info          


             


Lottery Agent Contact Info          


             


Affirmative Fair Housing Marketing Plan Approval 
Date____________________________ 


Initial Sales Data: 


Unit Address Sales Price AFHMP 
Compliance 


Date Certificate of 
Buyer Eligibility Issued 


Date Certificate of 
Compliance Issued 


     
     
     
     
     
     
     
     
 


I certify that I have reviewed the Initial Sales Data for the project identified above and 
have determined substantive compliance of this project with the Affordability 
Requirement in accordance with program requirements, including substantive compliance 
with the approved Affirmative Fair Housing and Marketing Plan.  


 


             
Name/Title         Date 
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Form 6:  Sample Resale Price Certificate  
 


(to be created by Monitoring Agent for Resales ONLY)  
 
 


Resale Price Certificate 
 


Project Name:  __________________________     
 _ 
Project Address: ____________________________     
 _ 
 
Unit Number/Property Address: ___________________   
 _________ 
     _________   
 _____________________ 
   
 
Initial Sales Price:    $____ ___ 
 
Base Income Number    $________ 
 
Resale Price Multiplier:   __________ 
 
This Resale Price Certificate has been issued by the Monitoring Agent for the above 
Project. 
 
 


By:  ____________________________________ 
Monitoring Agent 


  
 


 
Notary Block 
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Form 7  Sample Certificate of Compliance-Resales 
 


Re:  [Property Address] 
 
The undersigned Monitoring Agent hereby certifies as follows with respect to a certain 
Affordable Housing Restriction annexed to and made part of that certain Deed, dated ______, 
recorded with the _________Registry of Deeds in Book_______, Page_____ with respect to the 
Property having an address of  [Property Address] (The “Seller’s Affordable Housing 
Restriction”): 
 


1. The Property referred to herein is the Property described in the Seller’s Affordable 
Housing Restriction. 
 


2. [Name of Purchaser] is the (check one) Eligible Purchaser _____, Ineligible 
Purchaser_____ of the Property. 
 


3. The Maximum Resale Price for the Property is $________. The consideration to the paid 
by the Purchaser to the Grantee for the purchase of the Property is $_________. 
 


4. The Resale Price Multiplier is _______. 
 


5. The conveyance of the Property by the Seller to the Purchaser is in compliance with the 
rights, restrictions, covenants, and agreements contained in the Affordable Housing 
Restriction.  
 


6. The Purchaser of the Property has executed an Affordable Housing Restriction with 
respect to the Property, which is identical in form and substance to the Seller’s  
Affordable Housing Restriction.  
 


7. Upon conveyance of the Property by the Grantee to the Purchaser, the recording of the 
Affordable Housing Restriction executed by the Purchaser, and the recording of this 
Certificate of Compliance, the rights, restrictions, agreements, and covenants contained in 
the Seller’s Affordable Housing Restriction shall be null and void.  
 


8. All defined terms used herein shall have the definition set forth in the Seller’s Affordable 
Housing Restriction unless otherwise defined herein. 
 


______________________________________ 
Name: 
 


Commonwealth of Massachusetts 
County of  _______________ 
 
On this ____ day of________, 20__, before me, the undersigned notary public, personally 
appeared________________ proved to me through satisfactory evidence of identification, which 
was ____________ to be the person whose name is signed on the preceding instrument, and 
acknowledged the foregoing instrument to be his/her free act and deed, in such capacity.  


 
Name:_________________________________ 


My Commission 
Expires:__________________ 







 


35 
 


 
 


Form  8 Sample Notice of Foreclosure 


 
 
Date: 
 
Dear Homeowner: 
 
(Name of Monitoring Agent) is the monitoring agent for your property located at (Development 
name and address), and, as such, we are listed as a party of interest in your Affordable Housing 
Restriction. We have recently received notice of foreclosure. If you do not take any action, you 
will likely lose your home. I am writing to offer assistance on this matter.  
 
Depending on your situation, I may be able to refer you to a foreclosure prevention specialist who 
can try to help you. Or, if you cannot remain in your home, I can work with you to try to sell the 
property to a new eligible purchaser. As difficult as it is, if you must leave your home it will be 
better for you in the long run then to lose it to foreclosure. This process, however, takes time, and 
should not be left to the last minute.  
 
It is important that you respond as soon as possible in order to allow us enough time to assist you. 
Please contact me right away so that we can discuss any available options.  
 
       


Sincerely.  
 
      __________________________________ 
      Monitoring Agent  
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Form 9   Sample Capital Improvements Policies and Procedures 
Chapter 40B Homeownership Units Capital Improvements Policies and Procedures 
 
 
Dear Affordable Housing Homeowner: 
 
Capital improvements must be approved by [Name of Monitoring Agent] in order to be 
considered for addition to the resale price of your home. The Comprehensive Permit 
Rules define capital improvements as “necessary maintenance improvements, not 
covered by a condominium or homeowner’s association that if not done would 
compromise the structural integrity of the property.  
 
Acceptable Capital Improvements 


• New roof 
• Replacement of windows due to wear and tear or damage 
• The replacement of siding, shingles, or clapboard due to damage or wear and tear 
• Exterior painting due to deterioration 
• Heating or plumbing replacement 
• Structural deficiencies such as termite or other pest damage, water damage, or 


other maintenance as required 
• Septic tank replacement 
• Appliance replacement (stove, dishwasher, refrigerator) 
• Other improvements identified by the owner and approved by [Name of 


Monitoring Agent]. The cost of improvements such as the installation of outdoor 
decks, flooring (except in the case of replacement due to damage or long-terms 
ear) additions, garages, landscaping, and other items that could be defined as 
upgrades or luxury improvements cannot be added to the resale price when a 
property is sold.  
 


If a condominium or homeowner’s association imposes a special assessment, we will take 
the cost to the homeowner into consideration on a case by case basis, and additional 
documentation may be required. If the homeowner is purchasing materials and 
completing the project on their own, only the cost of the materials will be taken into 
consideration. Please be advised that the time of resale we will take into consideration the 
current value of the improvement based on a standard depreciation schedule. For 
example, if a new heating system is installed for $5,000, and the owner sells the property 
ten years later, the full $5,000 will not be added to the resale price. To have a proposed 
capital improvement approved, please send a letter to [Name of Monitoring Agent] 
including a description of the work to be done; an estimate of the cost; and an explanation 
of why the work is a necessary capital improvement. If the request is approved, we will 
require a copy of the paid invoice after the completion of the work.  
 


________________________________________________ 
Monitoring Agent 
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Form 10   Sample Determination of Eligibility of Request for Capital Improvement 
 


Date:_____________ 
 
Name of Homeowner____________________________________________________ 
 
Address of Home:_______________________________________________________ 
 
[Name of Monitoring Agent] has approved your request to consider the following 
proposed capital improvement as eligible for inclusion in the maximum resale price:  
            
            
            
              
 
 
You have estimated the cost of this work at $_____________. 
 
At the time of resale the value of this work will be determined based on the standard rate 
of depreciation. 
 


________________________________________ 
     Name of Monitoring Agent 
 


 
Commonwealth of Massachusetts 


 
County of  _______________ 
 
 
On this ____ day of________, 20__, before me, the undersigned notary public, 
personally appeared_____________ proved to me through satisfactory evidence of 
identification, which was __________ to be the person whose name is signed on the 
preceding instrument, and acknowledged the foregoing instrument to be his/her free act 
and deed, in such capacity.  
 


________________________ 
Name: 


My Commission Expires: 
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Form 11: Sample Refinancing Policy 
 
 
 
[Date] 
 
Dear [Homeowner]: 
 
Thank you for contacting us to inquire about the process to refinance your affordable 
home. As the Monitoring Agent, we must review and approve all requests to refinance in 
writing before you may close on a new loan.  
 
Submittal Requirements 
To begin the review process, please provide us with a letter requesting approval to 
refinance or obtain a second mortgage. The letter should state the full address of the 
property, the amount of the refinance or second mortgage requested, a phone number 
where you can be reached during the day, the full name of the lending institution and the 
name and contact number for the loan officer. 
 
You will also need to submit the following: 
 
1. A copy of your complete loan application to the lending institution. 
 
2. A copy of the commitment letter from the lender, outlining the terms of the loan.  
 
3. A copy of the Good Faith Estimate provided by the lender outlining estimated closing 
costs.  
 
We may also require the following, depending on your particular situation: 
 


• A copy of the Affordable Housing Restriction (also referred to as the Deed Rider).  
The Affordable Housing Restriction is the document signed at closing which was 
recorded with your deed that describes the resale and refinance provisions for 
your particular property. 


 
• A complete copy of an appraisal report for the property, completed by a certified 


residential appraiser within the last 120 days. The home should be appraised as a 
market-rate property.   
 


• Information on your monthly condominium fee (if any), your town’s current tax 
rate per thousand, and your monthly homeowner’s insurance amount.







 


 


 
 
Refinancing Requirements 
 
Your proposed new first or second mortgage should meet the following guidelines: 
 


• For first mortgage refinancing the loan amount cannot exceed 97% of the Maximum Resale 
Price, as determined by MassHousing.  


 
• For a second mortgage financing, the combined amount of the first and second mortgages may 


not exceed 97% of the Maximum Resale Price, as determined by MassHousing. 
 


• Must be a fully-amortizing, fixed-rate mortgage with a down payment of at least 3%, at least half 
of which must come from the buyer’s own funds. 


 
• Must be made by an institutional lender.  


 
• Must have a current fair market interest rate. 


 
• Must not have more than 2 points 


 
• May not be co-signed by non-household members, including relatives. 


 
We may deny your request to refinance, or require that you consult with a non-profit credit councilor if 
the benefit of the loan is unclear.  Examples of this may include loans with high closing costs, a higher 
interest rate than you currently hold, or loans that roll in unsecured debt into your mortgage.   
Additionally, we strongly suggest that you compare rates and loan costs from several lenders.   
 
 


 
Sincerely, 
 
 _________________________________________ 
Monitoring Agent 


  







 


 


 
Form 12  


 
Sample Determination of Eligibility to Refinance Certificate 


 
Date: 
 
Name of Property Owner: 
 
Property Address: 


 
This letter is to inform you that [Monitoring Agent] has approved your request to refinance your 
property located at [property address] with [name of bank/lender] and hereby approves said refinance for 
a loan amount no greater than _________, and with an interest rate no higher than ______%.  
 
 
 


__________________________________________________ 
   Monitoring Agent 
    
 
  







 


 


  


Form 13: Sample Affordable Unit Homeowner Yearly Certification 


 


Date: 


Dear Affordable Unit Owner 


(Name of Monitoring Agent) is the Monitoring Agent for your affordable home.  The purpose of this 
letter is to review and summarize your obligations as the owner, as described in more detail in the 
Affordable Housing Restriction that you signed when you purchased the property and which was 
recorded with your deed: 


1. You will keep this home as your primary residence; you must live in this home. It is not 
permissible to rent it or allow a third party to use it without approval from [Name of Monitoring 
Agent].  


2. You cannot refinance the home without prior approval from (Name of Monitoring Agent) 


3. If you decide to improve your property we strongly suggest that you contact us before getting 
started. You cannot add the value of improvements to your home without prior approval from 
[Name of Monitoring Agent]. 


4. If you decide to sell the home, you will notify us of your intention.  


5. [Name of Monitoring Agent] will determine the resale price according to a formula stated in 
your Affordability Restriction. 


6. [Name of Monitoring Agent] will work with you to find an eligible buyer within the timeframe 
specified in your Affordable Housing Restriction. 


In summary, you must contact us for approval to sell, lease or refinance your property, or make 
capital improvements.  


We have attached our yearly Affordable Homeowner Certification Form for you to complete and 
return. We have included a self-addressed, stamped return envelope.  


Please contact us if you have any questions, and thank you for your cooperation on this matter.  


 


              
Name/Title          Date  







 


 


 
Form 14 (to be completed by Homeowner) 


Affordable Unit Homeowner Yearly Certification 
 
 


As owner(s) of the property at ___________________________________________________ (the 
“Home”) the undersigned hereby certifies as to the following: 


1. The Home is my primary residence; 


2. 1/We have not leased, refinanced, put up for sale or made capital improvements to the Home 
other than as follows, as approved by [Name of Monitoring Agent]: 


______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
         


3. Our primary telephone number and e-mail contact information is as follows: 


______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
         


Signed under the pains and penalties of perjury, this___day of __________20__. 


 


By: ________________________________________ 
Homeowner’s Name 


  







 


 


 
Form 15 Annual Compliance Report 
(Please Complete One Form per Project) 


Monitoring Agent            
Name of Development            
Development Address             
Total Number of Units    Number of Affordable Units    
Affirmative Fair Housing Marketing Plan Approved:  Yes___ No___ if yes, date  _______20___ 
Initial Sales Complete?  Yes___ No___ if yes, date:  ________20___ 
Initial Sales Compliance Report Submitted to MassHousing    No___   Yes_____________ 
          (Date) 
For Projects in Period of Initial Sales Only: 
Developer: Name   _________________Contact Info____________________ 
Lottery Agent: Name   _________________Contact Info____________________ 
Total Number of Affordable Units Sold To Date        
Construction Status  (number of market/affordable units built, estimated date of completion): 
              
              
              
 
Supplemental Monitoring Activity for this Project in the Past Year  
Number of Affordable Units Currently for Sale/Resale__________________________________ 
Number of Resales______________________________________________________________ 
Number of Capital Improvements__________________________________________________ 
Number of Refinances___________________________________________________________ 
Number of Foreclosures__________________________________________________________ 
Please describe any documented areas of non-compliance with project’s Affordability Requirement  
and corresponding enforcement actions taken or required: 
              
              
              
              
              
 
I certify that in the past year I have ensured to the extent practicable the compliance of the owners  
of the Affordable Units in the project identified above with the requirements of the Affordable Housing 
Restriction. 
 
              
Date      Name  and Title 
 







 
AFFORDABLE HOUSING RESTRICTION 

 
For Projects in Which 

Affordability Restrictions Survive Foreclosure 
  
THIS AFFORDABLE HOUSING RESTRICTION (this “Restriction”) is:  
[ ] incorporated in and made part of that certain deed (the "Deed") of certain property (the 
“Property”) from 
______________________________________________________________________________  
____________________________________________________________________ ("Grantor") 
to ______________________________________________________ ("Owner") dated 
________________________, 20___; or 
[ ] being granted in connection with a financing or refinancing secured by a mortgage on the 
Property dated _____________, 20__. The Property is located in the City/Town of 
____________________________________________________________ (the “Municipality”). 
 

RECITALS 
 
 WHEREAS, the Owner is purchasing the Property, or is obtaining a loan secured by a 
mortgage on the Property that was originally purchased, at a consideration which is less than the 
fair market value of the Property; and 
 
 WHEREAS, the Property is part of a project which was:  [check all that are applicable]  

(i)      granted a Comprehensive Permit under Massachusetts General Laws 
Chapter 40B, Sections 20-23, from the Board of Appeals of the  Municipality or 
the Housing Appeals Committee and recorded/filed with the 
______________________________ County Registry of Deeds/Registry District 
of Land Court (the “Registry”) in Book ________, Page ________/Document 
No._____________ (the “Comprehensive Permit”); and/or 

(ii)     subject to a Regulatory Agreement among _____________________ 
____________________________________________ (the “Developer”), [  ] 
Massachusetts Housing Finance Agency (“MassHousing”), [   ] the Massachusetts 
Department of Housing and Community Development] (“DHCD”) [  ] the 
Municipality;  and [  ] _____________________________________________  
____________________________________________________________, dated 
_____________________________ and recorded/filed with the Registry in Book 
____________, Page __________/as Document No. ___________ (the 
“Regulatory Agreement”); and/or  

(iii)     subsidized by the federal or state government under ______________  
__________________________________________________________________
_____________________________________________________, a program to 
assist construction of low or moderate income housing the “Program”); and 
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 WHEREAS, pursuant to the Program, eligible purchasers such as the Owner are given 
the opportunity to purchase residential property at less than its fair market value if the purchaser 
agrees to certain use and transfer restrictions, including an agreement to occupy the property as a 
principal residence and to convey the property for an amount not greater than a maximum resale 
price, all as more fully provided herein; and 
 WHEREAS, _____________________________________________________________  
_______________________________________________________________________ (singly, 
or if more than one entity is listed, collectively, the “Monitoring Agent”) is obligated by the 
Program or has been retained to monitor compliance with and to enforce the terms of this 
Restriction, and eligible purchasers such as the Owner may be required to pay to the Monitoring 
Agent, or its successor, a small percentage of the resale price upon the Owner’s conveyance of 
the Property, as set out in the Regulatory Agreement and as more fully provided herein; and   
 WHEREAS, the rights and restrictions granted herein to the Monitoring Agent and the 
Municipality serve the public’s interest in the creation and retention of affordable housing for 
persons and households of low and moderate income and in the restricting of the resale price of 
property in order to assure its affordability by future low and moderate income purchasers. 
 NOW, THEREFORE, as further consideration for the conveyance of the Property at less 
than fair market value (if this Restriction is attached to the Deed), or as further consideration for 
the ability to enter into the financing or refinancing transaction, the Owner (and the Grantor if 
this Restriction is attached to the Deed), including his/her/their heirs, successors and assigns, 
hereby agree that the Property shall be subject to the following rights and restrictions which are 
imposed for the benefit of, and shall be enforceable by, the Municipality and the Monitoring 
Agent, and, if DHCD is a party to the Regulatory Agreement and is not the Monitoring Agent, by 
DHCD. 
 1. Definitions. In this Restriction, in addition to the terms defined above, the 
following words and phrases shall have the following meanings: 
Affordable Housing Fund means a fund established by the Municipality for the purpose of 
reducing the cost of housing for Eligible Purchasers or for the purpose of encouraging, creating, 
or subsidizing the construction or rehabilitation of housing for Eligible Purchasers or, if no such 
fund exists, a fund established by the Municipality pursuant to Massachusetts General Laws 
Chapter 44 Section 53A, et seq. 
Applicable Foreclosure Price shall have the meaning set forth in Section 7(b) hereof. 
Appropriate Size Household means a household containing a number of members equal to the 
number of bedrooms in the Property plus one. 
Approved Capital Improvements means the documented commercially reasonable cost of 
extraordinary capital improvements made to the Property by the Owner; provided that the 
Monitoring Agent shall have given written authorization for incurring such cost prior to the cost 
being incurred and that the original cost of such improvements shall be discounted over the 
course of their useful life.   
Area means the Primary Metropolitan Statistical Area or non-metropolitan area that includes the 
Municipality, as determined by HUD, which in this case is _____________________________. 
Area Median Income means the most recently published median income for the Area adjusted 
for household size as determined by HUD.  If HUD discontinues publication of Area Median 
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Income, the income statistics used by MassHousing for its low and moderate income housing 
programs shall apply.  
Base Income Number means the Area Median Income for a four (4)-person household. 
Chief Executive Officer shall mean the Mayor in a city or the Board of Selectmen in a town 
unless some other municipal office is designated to be the chief executive officer under the 
provisions of a local charter.    
Closing shall have the meaning set forth in Section 5(b) hereof. 
Compliance Certificate shall have the meaning set forth in Section 6(a) hereof. 
Conveyance Notice shall have the meaning set forth in Section 4(a) hereof. 
Eligible Purchaser means an individual or household earning no more than eighty percent 
(80%) of Area Median Income (or, if checked [ ] _______________ percent (_____%) of Area 
Median Income, as required by the Program) and owning assets not in excess of the limit set 
forth in the Program Guidelines.   To be considered an Eligible Purchaser, the individual or 
household must intend to occupy and thereafter must occupy the Property as his, her or their 
principal residence and must provide to the Monitoring Agent such certifications as to income, 
assets and residency as the Monitoring Agent may require to determine eligibility as an Eligible 
Purchaser.  An Eligible Purchaser shall be a First-Time Homebuyer if required by the Program 
and as specified in the Regulatory Agreement. 
First-Time Homebuyer means an individual or household, of which no household member has 
had an ownership interest in a principal residence at any time during the three (3)-year period 
prior to the date of qualification as an Eligible Purchaser, except that (i) any individual who is a 
displaced homemaker (as may be defined by DHCD) (ii) and any individual age 55 or over 
(applying for age 55 or over housing) shall not be excluded from consideration as a First-Time 
Homebuyer under this definition on the basis that the individual, owned a home or had an 
ownership interest in a principal residence at any time during the three (3)-year period. 
Foreclosure Notice shall have the meaning set forth in Section 7(a) hereof. 
HUD means the United States Department of Housing and Urban Development. 
Ineligible Purchaser means an individual or household not meeting the requirements to be 
eligible as an Eligible Purchaser. 
Maximum Resale Price means the sum of (i) the Base Income Number (at the time of resale) 
multiplied by the Resale Price Multiplier, plus (ii) the Resale Fee and any necessary marketing 
expenses (including broker’s fees) as may have been approved by the Monitoring Agent, plus 
(iii) Approved Capital Improvements, if any (the original cost of which shall have been 
discounted over time, as calculated by the Monitoring Agent); provided that in no event shall the 
Maximum Resale Price be greater than the purchase price for which a credit-worthy Eligible 
Purchaser earning seventy percent (70%) of the Area Median Income (or, if checked [ ] 
______________________ percent (_____%) of Area Median Income, as required by the 
Program) for  an Appropriate Size Household could obtain mortgage financing (as such purchase 
price is determined by the Monitoring Agent using the same methodology then used by DHCD  
for its Local Initiative Program or similar comprehensive permit program); and further provided 
that the Maximum Resale Price shall not be less than the purchase price paid for the Property by 
the Owner unless the Owner agrees to accept a lesser price. 

MASSHOUSING UNIFORM INSTRUMENT FORM  B-114 © 7.10.06 (Page 3 of 15) 

132



Monitoring Services Agreement means any Monitoring Services Agreement for monitoring 
and enforcement of this Restriction among some or all of the Developer, the Monitoring Agent, 
the Municipality, MassHousing and DHCD. 
Mortgage Satisfaction Amount shall have the meaning set forth in Section 7(b) hereof. 
Mortgagee shall have the meaning set forth in Section 7(a) hereof. 
Program Guidelines means the regulations and/or guidelines issued for the applicable Program 
and controlling its operations, as amended from time to time. 
Resale Fee means a fee of  ________% [no more than two and one-half percent (2.5%)] of the 
Base Income Number (at the time of resale) multiplied by the Resale Price Multiplier, to be paid 
to the Monitoring Agent as compensation for monitoring and enforcing compliance with the 
terms of this Restriction, including the supervision of the resale process.   
Resale Price Certificate means the certificate issued as may be specified in the Regulatory 
Agreement and recorded with the first deed of the Property from the Developer, or the 
subsequent certificate (if any) issued as may be specified in the Regulatory Agreement, which 
sets forth the Resale Price Multiplier to be applied on the Owner’s sale of the Property, as 
provided herein, for so long as the restrictions set forth herein continue.  In the absence of 
contrary specification in the Regulatory Agreement the Monitoring Agent shall issue the 
certificate. 
Resale Price Multiplier means the number calculated by dividing the Property’s initial sale 
price by the Base Income Number at the time of the initial sale from the Developer to the first 
Eligible Purchaser. The Resale Price Multiplier will be multiplied by the Base Income Number at 
the time of the Owner’s resale of the Property to determine the Maximum Resale Price on such 
conveyance subject to adjustment for the Resale Fee, marketing expenses and Approved Capital 
Improvements.  In the event that the purchase price paid for the Property by the Owner includes 
such an adjustment a new Resale Price Multiplier will be recalculated by the Monitoring Agent 
by dividing the purchase price so paid by the Base Income Number at the time of such purchase, 
and a new Resale Price Certificate will be issued and recorded reflecting the new Resale Price 
Multiplier.  A Resale Price Multiplier of ______________is hereby assigned to the Property. 
 Term means in perpetuity, unless earlier terminated by (i) the termination of the term of 
affordability set forth in the Regulatory Agreement or Comprehensive Permit, whichever is 
longer; or (ii) the recording of a Compliance Certificate and a new Restriction executed by the 
purchaser in form and substance substantially identical to this Restriction establishing a new 
term.  
 2. Owner-Occupancy/Principal Residence.  The Property shall be occupied and 
used by the Owner’s household exclusively as his, her or their principal residence.  Any use of 
the Property or activity thereon which is inconsistent with such exclusive residential use is 
expressly prohibited. 
 3. Restrictions Against Leasing, Refinancing and Junior Encumbrances.  The 
Property shall not be leased, rented, refinanced, encumbered (voluntarily or otherwise) or 
mortgaged without the prior written consent of the Monitoring Agent; provided that this 
provision shall not apply to a first mortgage granted on the date of the delivery of the Deed in 
connection with the conveyance of the Property from Grantor to Owner securing indebtedness 
not greater than one hundred percent (100%) of the purchase price.  Any rents, profits, or 
proceeds from any transaction described in the preceding sentence which transaction has not 
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received the requisite written consent of the Monitoring Agent shall be paid upon demand by 
Owner to the Municipality for deposit to its Affordable Housing Fund.  The Monitoring Agent or 
Municipality may institute proceedings to recover such rents, profits or proceeds, and costs of 
collection, including attorneys’ fees.  Upon recovery, after payment of costs, the balance shall be 
paid to the Municipality for deposit to its Affordable Housing Fund.  In the event that the 
Monitoring Agent consents for good cause to any such lease, refinancing, encumbrance or 
mortgage, it shall be a condition to such consent that all rents, profits or proceeds from such 
transaction, which exceed the actual carrying costs of the Property as determined by the 
Monitoring Agent, shall be paid to the Municipality for deposit to its Affordable Housing Fund. 
 4. Options to Purchase.  (a) When the Owner or any successor in title to the Owner 
shall desire to sell, dispose of or otherwise convey the Property, or any portion thereof, the 
Owner shall notify the Monitoring Agent and the Municipality in writing of the Owner’s 
intention to so convey the Property (the "Conveyance Notice").  Upon receipt of the Conveyance 
Notice, the Monitoring Agent shall (i) calculate the Maximum Resale Price which the Owner 
may receive on the sale of the Property based upon the Base Income Number in effect as of the 
date of the Conveyance Notice and the Resale Price Multiplier set forth in the most recently 
recorded Resale Price Certificate together with permissible adjustments for the Resale Fee, 
marketing expenses and Approved Capital Improvements (as discounted), and (ii) promptly 
begin marketing efforts.   The Owner shall fully cooperate with the Monitoring Agent’s efforts to 
locate an Eligible Purchaser and, if so requested by the Monitoring Agent, shall hire a broker 
selected by the Monitoring Agent to assist in locating an Eligible Purchaser ready, willing and 
able to purchase the Property at the Maximum Resale Price after entering a purchase and sale 
agreement.  Pursuant to such agreement, sale to the Eligible Purchaser at the Maximum Resale 
Price shall occur within ninety (90) days after the Monitoring Agent receives the Conveyance 
Notice or such further time as reasonably requested to arrange for details of closing.  If the 
Owner fails to cooperate in such resale efforts, including a failure to agree to reasonable terms in 
the purchase and sale agreement, the Monitoring Agent may extend the 90-day period for a 
period commensurate with the time the lack of cooperation continues, as determined by the 
Monitoring Agent in its reasonable discretion. In such event, the Monitoring Agent shall give 
Owner written notice of the lack of cooperation and the length of the extension added to the 90-
day period.  
 (b) The Monitoring Agent shall ensure that diligent marketing efforts are made to locate 
an Eligible Purchaser ready, willing and able to purchase the Property at the Maximum Resale 
Price within the time period provided in subsection (a) above and to enter the requisite purchase 
and sale agreement.  If more than one Eligible Purchaser is located, the Monitoring Agent shall 
conduct a lottery or other like procedure to determine which Eligible Purchaser shall be entitled 
to enter a purchase and sale agreement with Owner and to purchase the Property.  Preference 
shall be given to Appropriate Size Households. The procedure for marketing and selecting an 
Eligible Purchaser shall be approved as provided in the Regulatory Agreement and any 
applicable Program Guidelines. If an Eligible Purchaser is located within ninety (90) days after 
receipt of the Conveyance Notice, but such Eligible Purchaser proves unable to secure mortgage 
financing so as to be able to complete the purchase of the Property pursuant to the purchase and 
sale agreement, following written notice to Owner within the 90-day period the Monitoring 
Agent shall have an additional sixty (60) days to locate another Eligible Purchaser who will enter 
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a purchase and sale agreement and purchase the Property by the end of such sixty (60)-day 
period or such further time as reasonably requested to carry out the purchase and sale agreement.    
 (c) In lieu of sale to an Eligible Purchaser, the Monitoring Agent or the Municipality or 
designee shall also have the right to purchase the Property at the Maximum Resale Price, in 
which event the purchase and sale agreement shall be entered, and the purchase shall occur 
within ninety (90) days after receipt of the Conveyance Notice or, within the additional sixty 
(60)-day period specified in subsection (b) above, or such further time as reasonably requested to 
carry out the purchase and sale agreement. Any lack of cooperation by Owner in measures 
reasonably necessary to effect the sale shall extend the 90-day period by the length of the delay 
caused by such lack of cooperation.  The Monitoring Agent shall promptly give Owner written 
notice of the lack of cooperation and the length of the extension added to the 90-day period.  In 
the event of such a sale to the Monitoring Agent or Municipality or designee, the Property shall 
remain subject to this Restriction and shall thereafter be sold or rented to an Eligible Purchaser as 
may be more particularly set forth in the Regulatory Agreement.    
 (d) If an Eligible Purchaser fails to purchase the Property within the 90-day period  (or 
such further time determined as provided herein) after receipt of the Conveyance Notice, and the 
Monitoring Agent or Municipality or designee does not purchase the Property during said period, 
then the Owner may convey the Property to an Ineligible Purchaser no earlier than thirty (30) 
days after the end of said period at the Maximum Resale Price, but subject to all rights and 
restrictions contained herein; provided that the Property shall be  conveyed subject to a 
Restriction identical in form and substance to this Restriction which the Owner agrees to 
execute, to secure execution by the Ineligible Purchaser and to record with the Deed; and further 
provided that, if more than one Ineligible Purchaser is ready, willing and able to purchase the 
Property the Owner will give preference and enter a purchase and sale agreement with any  
individuals or households identified by the Monitoring Agent as an Appropriate Size Household 
earning more than eighty percent (80%) but less than one hundred twenty percent (120%) of the 
Area Median Income. 
 (e) The priority for exercising the options to purchase contained in this Section 4 shall be 
as follows:  (i) an Eligible Purchaser located and selected by the Monitoring Agent, as provided 
in subsection (b) above, (ii) the Municipality or its designee, as provided in subsection (c) above, 
and (iii) an Ineligible Purchaser, as provided in subsection (d) above. 
 (f) Nothing in this Restriction or the Regulatory Agreement constitutes a promise, 
commitment or guarantee by DHCD, MassHousing, the Municipality or the Monitoring Agent 
that upon resale the Owner shall actually receive the Maximum Resale Price for the Property or 
any other price for the Property. 
 (g) The holder of a mortgage on the Property is not obligated to forbear from exercising 
the rights and remedies under its mortgage, at law or in equity, after delivery of the Conveyance. 
Notice. 
 5. Delivery of Deed. (a) In connection with any conveyance pursuant to an option to 
purchase as set forth in Section 4 above, the Property shall be conveyed by the Owner to the 
selected purchaser by a good and sufficient quitclaim deed conveying a good and clear record 
and marketable title to the Property free from all encumbrances except (i) such taxes for the then 
current year as are not due and payable on the date of delivery of the deed, (ii) any lien for 
municipal betterments assessed after the date of the Conveyance Notice, (iii) provisions of local 
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building and zoning laws, (iv) all easements, restrictions, covenants and agreements of record 
specified in the deed from the Owner to the selected purchaser,  (v)  such additional easements, 
restrictions, covenants and agreements of record as the selected purchaser consents to, such 
consent not to be unreasonably withheld or delayed, (vi) the Regulatory Agreement, and (vii), 
except as otherwise provided in the Compliance Certificate, a Restriction identical in form and 
substance to this Restriction which the Owner hereby agrees to execute, to secure execution by 
the selected purchaser, and to record with the deed.  Said deed shall clearly state that it is 
made subject to the Restriction which is made part of the deed. Failure to comply with the 
preceding sentence shall not affect the validity of the conveyance from the Owner to the selected 
purchaser or the enforceability of the restrictions herein.  
 (b) Said deed, including the approved Restriction, shall be delivered and the purchase 
price paid (the "Closing") at the Registry, or at the option of the selected purchaser, exercised by 
written notice to the Owner at least five (5) days prior to the delivery of the deed, at such other 
place as the selected purchaser may designate in said notice.  The Closing shall occur at such 
time and on such date as shall be specified in a written notice from the selected purchaser to the 
Owner, which date shall be at least five (5) days after the date on which such notice is given, and 
no later than the end of the time period specified in Section 4(a) above.  
 (c) To enable Owner to make conveyance as herein provided, Owner may, if Owner so 
desires at the time of delivery of the deed, use the purchase money or any portion thereof to clear 
the title of any or all encumbrances or interests, all instruments with respect thereto to be 
recorded simultaneously with the delivery of said deed. Nothing contained herein as to the 
Owner’s obligation to remove defects in title or to make conveyance or to deliver possession of 
the Property in accordance with the terms hereof, as to use of proceeds to clear title or as to the 
election of the selected purchaser to take title, nor anything else in this Restriction shall be 
deemed to waive, impair or otherwise affect the priority of the rights herein over matters 
appearing of record, or occurring, at any time after the recording of this Restriction, all such 
matters so appearing or occurring being subject and subordinate in all events to the rights herein.
 (d) Water and sewer charges and taxes for the then current tax period shall be 
apportioned and fuel value shall be adjusted as of the date of Closing and the net amount thereof 
shall be added to or deducted from, as the case may be, the purchase price payable by the 
selected purchaser. 
 (e) Full possession of the Property free from all occupants is to be delivered at the time of 
the Closing, the Property to be then in the same condition as it is in on the date of the execution 
of the purchase and sale agreement, reasonable wear and tear only excepted. 
 (f) If Owner shall be unable to give title or to make conveyance as above required, or if 
any change of condition in the Property not included in the above exception shall occur, then 
Owner shall be given a reasonable time not to exceed thirty (30) days after the date on which the 
Closing was to have occurred in which to remove any defect in title or to restore the Property to 
the condition herein required. The Owner shall use best efforts to remove any such defects in the 
title, whether voluntary or involuntary, and to restore the Property to the extent permitted by 
insurance proceeds or condemnation award.  The Closing shall occur fifteen (15) days after 
notice by Owner that such defect has been cured or that the Property has been so restored.  The 
selected purchaser shall have the election, at either the original or any extended time for 
performance, to accept such title as the Owner can deliver to the Property in its then condition 
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and to pay therefor the purchase price without deduction, in which case the Owner shall convey 
such title, except that in the event of such conveyance in accordance with the provisions of this 
clause, if the Property shall have been damaged by fire or casualty insured against or if a portion 
of the Property shall have been taken by a public authority, then the Owner shall, unless the 
Owner has previously restored the Property to its former condition, either: 
  (A) pay over or assign to the selected purchaser, on delivery of the deed, all 

amounts recovered or recoverable on account of such insurance or condemnation 
award less any amounts reasonably expended by the Owner for any partial 
restoration, or 

  (B) if a holder of a mortgage on the Property shall not permit the insurance 
proceeds or the condemnation award or part thereof to be used to restore the 
Property to its former condition or to be so paid over or assigned, give to the 
selected purchaser a credit against the purchase price, on delivery of the deed, 
equal to said amounts so retained by the holder of the said mortgage less any 
amounts reasonably expended by the Owner for any partial restoration. 

 6. Resale and Transfer Restrictions.  (a) Except as otherwise provided herein, the 
Property or any interest therein shall not at any time be sold by the Owner, or the Owner’s 
successors and assigns, and no attempted sale shall be valid, unless the aggregate value of all 
consideration and payments of every kind given or paid by the selected purchaser of the Property 
for and in connection with the transfer of such Property, is equal to or less than the Maximum 
Resale Price for the Property, and unless a certificate (the "Compliance Certificate") is obtained 
and recorded, signed and acknowledged by the Monitoring Agent which Compliance Certificate 
refers to the Property, the Owner, the selected purchaser thereof, and the Maximum Resale Price 
therefor, and states that the proposed conveyance, sale or transfer of the Property to the selected 
purchaser is in compliance with the rights, restrictions, covenants and agreements contained in 
this Restriction, and unless there is also recorded a new Restriction executed by the selected 
purchaser, which new Restriction is identical in form and substance to this Restriction.  
 (b) The Owner, any good faith purchaser of the Property, any lender or other party taking 
a security interest in such Property and any other third party may rely upon a Compliance 
Certificate as conclusive evidence that the proposed conveyance, sale or transfer of the Property 
to the selected purchaser is in compliance with the rights, restrictions, covenants and agreements 
contained in this Restriction, and may record such Compliance Certificate in connection with the 
conveyance of the Property.  
            (c) Within ten (10) days of the closing of the conveyance of the Property from the    
Owner to the selected purchaser, the Owner shall deliver to the Monitoring Agent a copy of the 
Deed of the Property, including the Restriction, together with recording information.  Failure of 
the Owner, or Owner’s successors or assigns to comply with the preceding sentence shall not 
affect the validity of such conveyance or the enforceability of the restrictions herein.  

7. Survival of Restrictions Upon Exercise of Remedies by Mortgagees.  (a) The 
holder of record of any mortgage on the Property (each, a “Mortgagee”) shall notify the 
Monitoring Agent, the Municipality and any senior Mortgagee(s) in the event of any default for 
which the Mortgagee intends to commence foreclosure proceedings or similar remedial action 
pursuant to its mortgage (the “Foreclosure Notice”), which notice shall be sent to the Monitoring 
Agent and the Municipality as set forth in this Restriction, and to the senior Mortgagee(s) as set 
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forth in such senior Mortgagee’s mortgage, not less than one hundred twenty (120) days prior to 
the foreclosure sale or the acceptance of a deed in lieu of foreclosure. The Owner expressly 
agrees to the delivery of the Foreclosure Notice and any other communications and disclosures 
made by the Mortgagee pursuant to this Restriction. 
 (b) The Owner grants to the Municipality or its designee the right and option to purchase 
the Property upon receipt by the Municipality of the Foreclosure Notice.  In the event that the 
Municipality intends to exercise its option, the Municipality or its designee shall purchase the 
Property within one hundred twenty (120) days of receipt of such notice, at a price equal to the 
greater of (i) the sum of the outstanding principal balance of the note secured by such foreclosing 
Mortgagee’s mortgage, together with the outstanding principal balance(s) of any note(s) secured 
by mortgage(s) senior in priority to such mortgage (but in no event shall the aggregate amount 
thereof be greater than one hundred percent (100%) of the Maximum Resale Price calculated at 
the time of the granting of the mortgage) plus all future advances, accrued interest and all 
reasonable costs and expenses which the foreclosing Mortgagee and any senior Mortgagee(s) are 
entitled to recover pursuant to the terms of such mortgages (the “Mortgage Satisfaction 
Amount”), and (ii) the Maximum Resale Price (which for this purpose may be less than the 
purchase price paid for the Property by the Owner)(the greater of (i) and (ii) above herein 
referred to as the “Applicable Foreclosure Price”). The Property shall be sold and conveyed in its 
then-current “as is, where is” condition, without representation or warranty of any kind, direct or 
indirect, express or implied, and with the benefit of and subject to all rights, rights of way, 
restrictions, easements, covenants, liens, improvements, housing code violations, public 
assessments, any and all unpaid federal or state taxes (subject to any rights of redemption for 
unpaid federal taxes), municipal liens and any other encumbrances of record then in force and 
applicable to the Property having priority over such foreclosing Mortgagee’s mortgage, and 
further subject to a Restriction identical in form and substance to this Restriction which the 
Owner hereby agrees to execute, to secure execution by the Municipality or its designee, and to 
record with the deed, except that (i) during the term of ownership of the Property by the 
Municipality or its designee the owner-occupancy requirements of Section 2 hereof shall not 
apply (unless the designee is an Eligible Purchaser), and (ii) the Maximum Resale Price shall be 
recalculated based on the price paid for the Property by the Municipality or its designee, but not 
greater than the Applicable Foreclosure Price.  Said deed shall clearly state that it is made 
subject to the Restriction which is made part of the deed.  Failure to comply with the 
preceding sentence shall not affect the validity of the conveyance from the Owner to the 
Municipality or its designee or the enforceability of the restrictions herein.  
 (c) Not earlier than one hundred twenty (120) days following the delivery of the 
Foreclosure Notice to the Monitoring Agent, the Municipality and any senior Mortgagee(s) 
pursuant to subsection (a) above, the foreclosing Mortgagee may conduct the foreclosure sale or 
accept a deed in lieu of foreclosure. The Property shall be sold and conveyed in its then-current 
“as is, where is” condition, without representation or warranty of any kind, direct or indirect, 
express or implied, and with the benefit of and subject to all rights, rights of way, restrictions, 
easements, covenants, liens, improvements, housing code violations, public assessments, any and 
all unpaid federal or state taxes (subject to any rights of redemption for unpaid federal taxes), 
municipal liens and any other encumbrances of record then in force and applicable to the 

MASSHOUSING UNIFORM INSTRUMENT FORM  B-114 © 7.10.06 (Page 9 of 15) 

138



Property having priority over the foreclosing Mortgagee’s mortgage, and further subject to a 
Restriction, as set forth below. 
 (d) In the event that the foreclosing Mortgagee conducts a foreclosure sale or other 
proceeding enforcing its rights under its mortgage and the Property is sold for a price in excess 
of the greater of the Maximum Resale Price and the Mortgage Satisfaction Amount, such excess 
shall be paid to the Municipality for its Affordable Housing Fund after (i) a final judicial 
determination, or (ii) a written agreement of all parties who, as of such date hold (or have been 
duly authorized to act for other parties who hold) a record interest in the Property, that the 
Municipality is entitled to such excess. The legal costs of obtaining any such judicial 
determination or agreement shall be deducted from the excess prior to payment to the 
Municipality. To the extent that the Owner possesses any interest in any amount which would 
otherwise be payable to the Municipality under this paragraph, to the fullest extent permissible 
by law, the Owner hereby assigns its interest in such amount to the Mortgagee for payment to the 
Municipality. 
 (e) If any Mortgagee shall acquire the Property by reason of foreclosure or upon 
conveyance of the Property in lieu of foreclosure, then the rights and restrictions contained 
herein shall apply to such Mortgagee upon such acquisition of the Property and to any purchaser 
of the Property from such Mortgagee, and the Property shall be conveyed subject to a Restriction 
identical in form and substance to this Restriction, which the Mortgagee that has so acquired the 
Property agrees to annex to the deed and to record with the deed, except that (i) during the term 
of ownership of the Property by such Mortgagee the owner-occupancy requirements of Section 2 
hereof shall not apply, and (ii) the Maximum Resale Price shall be recalculated based on the 
price paid for the Property by such Mortgagee at the foreclosure sale, but not greater than the 
Applicable Foreclosure Price.  Said deed shall clearly state that it is made subject to the 
Restriction which is made part of the deed.  Failure to comply with the preceding sentence 
shall not affect the validity of the conveyance to the Mortgagee or the enforceability of the 
restrictions herein. 
 (f) If any party other than a Mortgagee shall acquire the Property by reason of foreclosure 
or upon conveyance of the Property in lieu of foreclosure, the Property shall be conveyed subject 
to a Restriction identical in form and substance to this Restriction, which the foreclosing 
Mortgagee agrees to annex to the deed and to record with the deed, except that (i) if the 
purchaser at such foreclosure sale or assignee of a deed in lieu of foreclosure is an Ineligible 
Purchaser, then during the term of ownership of the Property by such Ineligible Purchaser, the 
owner-occupancy requirements of Section 2 hereof shall not apply, and (ii) the Maximum Resale 
Price shall be recalculated based on the price paid for the Property by such third party purchaser 
at the foreclosure sale, but not greater than the Applicable Foreclosure Price.  Said deed shall 
clearly state that it is made subject to the Restriction which is made part of the deed.  
Failure to comply with the preceding sentence shall not affect the validity of the conveyance to 
such third party purchaser or the enforceability of the restrictions herein. 
 (g) Upon satisfaction of the requirements contained in this Section 7, the Monitoring 
Agent shall issue a Compliance Certificate to the foreclosing Mortgagee which, upon recording 
in the Registry, may be relied upon as provided in Section 6(b) hereof as conclusive evidence 
that the conveyance of the Property pursuant to this Section 7 is in compliance with the rights, 
restrictions, covenants and agreements contained in this Restriction. 
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 (h) The Owner understands and agrees that nothing in this Restriction or the Regulatory 
Agreement (i) in any way constitutes a promise or guarantee by MassHousing, DHCD, the 
Municipality or the Monitoring Agent that the Mortgagee shall actually receive the Mortgage 
Satisfaction Amount, the Maximum Resale Price for the Property or any other price for the 
Property, or (ii) impairs the rights and remedies of the Mortgagee in the event of a deficiency. 

(i) If a Foreclosure Notice is delivered after the delivery of a Conveyance Notice as 
provided in Section 4(a) hereof, the procedures set forth in this Section 7 shall supersede the 
provisions of Section 4 hereof. 
 8. Covenants to Run With the Property.  (a) This Restriction, including all 
restrictions, rights and covenants contained herein, is an affordable housing restriction as that 
term is defined in Section 31 of Chapter 184 of the Massachusetts General Laws, having the 
benefit of Section 32 of such Chapter 184, and is enforceable as such.  This Restriction has been 
approved by the Director of DHCD. 
 (b) In confirmation thereof the Owner (and the Grantor if this Restriction is attached to 
the Deed) intend, declare and covenant  (i) that this Restriction, including all restrictions, rights 
and covenants contained herein, shall be and are covenants running with the land, encumbering 
the Property for the Term, and are binding upon the Owner and the Owner’s successors in title 
and assigns, (ii) are not merely personal covenants of the Owner, and (iii) shall enure to the 
benefit of and be enforceable by the Municipality, the Monitoring Agent and DHCD and their 
successors and assigns, for the Term.  Owner hereby agrees that any and all requirements of the 
laws of the Commonwealth of Massachusetts have been satisfied in order for the provisions of 
this Restriction to constitute restrictions and covenants running with the land and that any 
requirements of privity of estate have been satisfied in full. 
 9. Notice.  Any notices, demands or requests that may be given under this 
Restriction shall be sufficiently served if given in writing and delivered by hand or mailed by 
certified or registered mail, postage prepaid, return receipt requested, to the following entities 
and parties in interest at the addresses set forth below, or such other addresses as may be 
specified by any party (or its successor) by such notice. 
 
 Municipality: ______________________________________ 
   ______________________________________ 
   ______________________________________ 
   ______________________________________  
   ______________________________________ 
   ______________________________________ 
 
 Grantor: ______________________________________ 
 (applicable ______________________________________ 
 only if this ______________________________________ 
 Restriction ______________________________________  
 is attached ______________________________________ 
 to the Deed) ______________________________________ 
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 Owner: ______________________________________ 
   ______________________________________ 
   ______________________________________ 
   ______________________________________  
   ______________________________________ 
   ______________________________________ 
 
 Monitoring Agent[s] 
  (1) ______________________________________ 
   ______________________________________ 
   ______________________________________ 
   ______________________________________  
   ______________________________________ 
   ______________________________________ 
  (2) ______________________________________ 
   ______________________________________ 
   ______________________________________ 
   ______________________________________  
   ______________________________________ 
   ______________________________________ 
 
 Others:  ______________________________________ 
   ______________________________________ 
   ______________________________________ 
   ______________________________________  
   ______________________________________ 
   ______________________________________ 
 
Any such notice, demand or request shall be deemed to have been given on the day it is hand 
delivered or mailed. 
 10. Further Assurances.  The Owner agrees from time to time, as may be reasonably 
required by the Monitoring Agent, to furnish the Monitoring Agent upon its request with a 
written statement, signed and, if requested, acknowledged, setting forth the condition and 
occupancy of the Property, information concerning the resale of the Property and other material 
information pertaining to the Property and the Owner's conformance with the requirements of the 
Comprehensive Permit, Program and Program Guidelines, as applicable.  

11. Enforcement.  (a) The rights hereby granted shall include the right of the 
Municipality and the Monitoring Agent to enforce this Restriction independently by appropriate 
legal proceedings and to obtain injunctive and other appropriate relief on account of any 
violations including without limitation relief requiring restoration of the Property to the 
condition, affordability or occupancy which existed prior to the violation impacting such 
condition, affordability or occupancy  (it being agreed that there shall be no adequate remedy at 
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law for such violation), and shall be in addition to, and not in limitation of, any other rights and 
remedies available to the Municipality and the Monitoring Agent. 

(b) Without limitation of any other rights or remedies of the Municipality and the 
Monitoring Agent, or their successors and assigns, in the event of any sale, conveyance or other 
transfer or occupancy of the Property in violation of the provisions of this Restriction, the 
Municipality and Monitoring Agent shall be entitled to the following remedies, which shall be 
cumulative and not mutually exclusive: 

(i) specific performance of the provisions of this Restriction; 
(ii) money damages for charges in excess of the Maximum Resale Price, if 
applicable; 
(iii) if the violation is a sale of the Property to an Ineligible Purchaser except  
as permitted herein, the Monitoring Agent and the Municipality shall have the 
option to locate an Eligible Purchaser to purchase or itself purchase the Property 
from the Ineligible Purchaser on the terms and conditions provided herein; the 
purchase price shall be a price which complies with the provisions of this 
Restriction; specific performance of the requirement that an Ineligible Purchaser 
shall sell, as herein provided, may be judicially ordered. 
(iv) the right to void any contract for sale or any sale, conveyance or other 
transfer of the Property in violation of the provisions of this Restriction in the 
absence of a Compliance Certificate, by an action in equity to enforce this 
Restriction; and 
(v) money damages for the cost of creating or obtaining a comparable 
dwelling unit for an Eligible Purchaser. 

 (c) In addition to the foregoing, the Owner hereby agrees and shall be obligated to pay 
all fees and expenses (including legal fees) of the Monitoring Agent and/or the Municipality in 
the event successful enforcement action is taken against the Owner or Owner’s successors or 
assigns. The Owner hereby grants to the Monitoring Agent and the Municipality a lien on the 
Property, junior to the lien of any institutional holder of a first mortgage on the Property, to 
secure payment of such fees and expenses in any successful enforcement action.  The Monitoring 
Agent and the Municipality shall be entitled to seek recovery of fees and expenses incurred in a 
successful enforcement action of this Restriction against the Owner and to assert such a lien on 
the Property to secure payment by the Owner of such fees and expenses. Notwithstanding 
anything herein to the contrary, in the event that the Monitoring Agent and/or Municipality fails 
to enforce this Restriction as provided in this Section, DHCD, if it is not named as Monitoring 
Agent, shall have the same rights and standing to enforce this Restriction as the Municipality and 
Monitoring Agent. 

(d) The Owner for himself, herself or themselves and his, her or their successors and 
assigns, hereby grants to the Monitoring Agent and the Municipality the right to take all actions 
with respect to the Property which the Monitoring Agent or Municipality may determine to be 
necessary or appropriate pursuant to applicable law, court order, or the consent of the Owner to 
prevent, remedy or abate any violation of this Restriction. 
 12. Monitoring Agent Services; Fees.  The Monitoring Agent shall monitor 
compliance of the Project and enforce the requirements of this Restriction.  As partial 
compensation for providing these services, a Resale Fee [   ] shall [   ] shall not be payable to the 
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Monitoring Agent  on the sale of the Property to an Eligible Purchaser or any other purchaser in 
accordance with the terms of this Restriction.  This fee, if imposed, shall be paid by the Owner 
herein as a closing cost at the time of Closing, and payment of the fee to the Monitoring Agent 
shall be a condition to delivery and recording of its certificate, failing which the Monitoring 
Agent shall have a claim against the new purchaser, his, her or their successors or assigns, for 
which the Monitoring Agent may bring an action and may seek an attachment against the 
Property. 
 13. Actions by Municipality.  Any action required or allowed to be taken by the 
Municipality hereunder shall be taken by the Municipality’s Chief Executive Officer or designee.  

14. Severability.  If any provisions hereof or the application thereof to any person or 
circumstance are judicially determined, to any extent, to be invalid or unenforceable, the 
remainder hereof, or the application of such provision to the persons or circumstances other than 
those as to which it is held invalid or unenforceable, shall not be affected thereby.  
 15. Independent Counsel.  THE OWNER ACKNOWLEDGES THAT HE, SHE, 
OR THEY HAVE READ THIS DOCUMENT IN ITS ENTIRETY AND HAS HAD THE 
OPPORTUNITY TO CONSULT LEGAL AND FINANCIAL ADVISORS OF HIS, HER OR 
THEIR CHOOSING REGARDING THE EXECUTION, DELIVERY AND PERFORMANCE 
OF THE OBLIGATIONS HEREUNDER. 
 16. Binding Agreement.  This Restriction shall bind and inure to the benefit of the 
persons, entities and parties named herein and their  successors or assigns as are permitted by 
this Restriction. 
 17. Amendment.  This Restriction may not be rescinded, modified or amended, in 
whole or in part, without the written consent of the Monitoring Agent, the Municipality and the 
holder of any mortgage or other security instrument encumbering all or any portion of the 
Property, which written consent shall be recorded with the Registry. 
 Executed as a sealed instrument this                  day of      ____________          , 200__  . 
 
Grantor: 
(applicable only if this    Owner: 
Restriction is attached to the Deed) 
 
 
 
By:  ____________                               By:  ____________                                 
  
 
 
            
__________________[Space Below This Line for Acknowledgement]___________________ 
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COMMONWEALTH OF MASSACHUSETTS 

 
____________________ County, ss. 
 

On this ____ day of _____________, 200__, before me, the undersigned notary public, 
personally appeared ____________________________________, the ____________________ 
of _______________________________ in its capacity as the __________________________ 
of ________________________________________________, proved to me through 
satisfactory evidence of identification, which was [a current driver’s license] [a current U.S. 
passport] [my personal knowledge], to be the person whose name is signed on the preceding 
instrument and acknowledged the foregoing instrument to be his or her free act and deed and the 
free act and deed of ______________________________________ as ____________________  
________________ of __________________________________________. 
 
 

____________________________________ 
Notary Public 
My commission expires: 

 
 
 
  

COMMONWEALTH OF MASSACHUSETTS 
 
____________________ County, ss. 
 

On this ____ day of _____________, 200__, before me, the undersigned notary public, 
personally appeared ____________________________________, the ____________________ 
of _______________________________ in its capacity as the __________________________ 
of ________________________________________________, proved to me through 
satisfactory evidence of identification, which was [a current driver’s license] [a current U.S. 
passport] [my personal knowledge], to be the person whose name is signed on the preceding 
instrument and acknowledged the foregoing instrument to be his or her free act and deed and the 
free act and deed of ______________________________________ as ____________________  
________________ of __________________________________________. 
 
 
 

____________________________________ 
Notary Public 
My commission expires: 
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ZONING BOARD OF APPEALS 

 
JUNE 9, 2016 

 

END OF PACKET 
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