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OTHER BUSINESS:

= (66-00 Abrem Quary  (40B)
Discussion of draft Monitoring Services Agreement between Nantucket Zoning Board of Appeals and
Nantucket Housing Authority and NHA Propetties d/ b/a Housing Nantucket.

ADJOURNMENT.
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From: Anne Kuszpa

To: Leslie Snell; Andrew Vorce; Renee Ceely
Cc: Eleanor Antonietti

Subject: Abrem Quary Monitoring Agent

Date: Tuesday, February 09, 2016 2:19:16 PM
Attachments: AbremQuary Requlatory Aareement.pdf

Dear Leslie, Andrew, Eleanor and Renee,

The issue of monitoring at Abrem Quary has come up again. I'm sure you
heard there was a fire at one of the 40B units at 4 Kinikinnik Way. One of
the abutters came to our office inquiring who was monitoring the project.
They suspected the owner of 4 Kinikinnik was renting out the basement,
which is a violation of the Comprehensive Permit and Deed Rider. The
Abrem Quary Homeowners Association had contacted me several times
previously asking for advice on how to enforce the restrictions of the deed
rider.

The problem is the monitoring agent for this project is undefined. The
Regulatory Agreement was recorded with a partially executed monitoring
agreement, see attached. The documents say CHAPA, but there are no
signatures on their behalf. | have spoken with CHAPA and they are
definitely not the monitoring agent for this project.

Housing Nantucket is willing to monitor Abrem Quary, and we have
performed some of the duties already. However, I am unable to find any
documentation authorizing us to play this role. 1'd like to officially get an
agreement in place but am unsure of who the counter parties would be. |
believe they would be:

1. the Municipality (the ZBA? the Selectmen?)
2. Housing Nantucket as Monitoring Agent
3. the Nantucket Housing Authority (as Secondary Monitoring Agent)

Recorded on Bk: 01064 Pg:129, the Monitoring Agreement'’s Section

6. Successor Monitoring Agent, says "the Municipality shall have the right
to appoint a successor to serve as Monitoring Agent for the remaining
term of this agreement.” What Municipal entity is this? The ZBA, since
they signed the Regulatory Agreement?

Once we determine the counter parties, | have a draft monitoring
agreement we can submit to the appropriate board for review.

How do the members of this group suggest we move forward? Please give
me a call if you'd like to discuss.

Thank you,
Anne


mailto:housingnantucket@gmail.com
mailto:LSnell@nantucket-ma.gov
mailto:AVorce@nantucket-ma.gov
mailto:nhahouse@verizon.net
mailto:eantonietti@nantucket-ma.gov
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For Ownership Projects

This Regulatory Agreement (this "Agreement") is made this 1¥ day of December, 2006, by
Nantucket Homes for People, Inc., a Massachusetts Not for Profit corporation having an address at 10
Turnpike Road, Southborough, MA. 01772 ("Developer") and Wainwright Bank & Trust Company, 63
Franklin Street, Boston, MA 02110 (the "Bank"), a member institution of the Federal Home Loan Bank of
Boston, the Town of Nantucket Zoning Board of Appeals ("Municipality") and Citizens' Housing and
Planning Association of Boston ("CHAPA™), having an address of 18 Tremont Street, Boston,
Massachusetts 02108.

BACKGROUND:

A. The Developer intends to construct a twenty-eight (28) unit homeownership development
on a four (4) +/-acre site on Folger Avenue, Nantucket, MA, more particularly described in
Exhibit A attached to and made a part of this Agreement (the "Project");

B. The Developer has received a comprehensive permit (the "Comprehensive Permit") from

the Zoning Board of Appeals for the Town of Nantucket (the "Municipality") under Chapter 40B

of the Massachusetts General Laws, which permit is recorded at the Nantucket County Registry

of Deeds Registry District of the Land Court (the "Reglstry") in Book /6577 , at Page
A6 | as Document No

C. A "Letter of Intent" has specified that seven (7) units, or 25% of the total units in the
Project will be affordable units (the "Affordable Units") which will be subject to this Regulatory
Agreement to restrict the sale of the Affordable Units to eligible affordable home owners who
have household incomes no greater than 80% of the annual median income for Nantucket as
defined by the U.S. Department of Housing and Urban Development ("HUD), and that they will
be paying no more than 30% of their annual income for their interest and principal mortgage
payments, real estate taxes, insurance and homeowners' association fees.

D. Pursuant to the terms of this Regulatory Agreement, the Affordabie Units will be sold to
households earning no more than eighty percent (80%) of the median income, by household size,
for the Nantucket County (the "Base Income") as published from time to time by HUD or
SUCCESSOT agency,

E. The Project is being financed under the Federal Home Loan Bank of Boston's New
England Fund ("NEF") and the NEF requires that the Developer provide the number of
Affordable Units described above;

F. Pursuant to the requirement of the Comprehensive Permit and this Regulatory
Agreement, the Developer has agreed to retain CHAPA (the "Monitoring Agent") to perform
monitoring and enforcement services regarding compliance of the Project with the Affordability
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Requirement and compliance of the Developer with the Limited Dividend Requirement. The
Developer agrees that the Nantucket Housing Authority ("Nantucket Housing™) will act as the
secondary monitoring agent. The Developer will not be responsible for any costs or fees for the
Nantucket Housing Authority.

NOW THEREFORE, in consideration of the agreements and covenants set forth in this
Agreement, and other good and valuable consideration, the receipt and sufficiency of which are
acknowledged, the Developer and the Bank agree and covenant as follows:

1. Unit Designation. The distribution of the Affordable Units by unit size shall be as set
forth below:

Units/Lots
3BR
Number of Units 7
Initial Affordable Price $ 242,000

The maximum sales price shall be established so that a household earning the Base Income for a
Sfamily of four would pay no more than 30% of the gross income for the sum of annual debt
service on a mortgage of 95% of the sales price (including principal and interest) plus property
taxes, insurance, and any condominium/homeowner association fees. The Discount Rate shall be
established by NEF lender's appraisal and NEF guidelines.

2. Affordability. The Affordable Units shall be sold to households who have an annual
income equal to or less than the Base Income. The Base Income will be adjusted from time to
time according to DHCD guidelines. The maximum sales price for the Affordable Units at
subsequent re-sales shall be determined by applying a discount rate, established at the time of
initial sale, to the appraised value at time of resale. The discount rate is the percentage of the
unit's fair market value for which the unit is sold, as determined by an appraiser at the time of the
initial sale. This rate shall be applied to the fair market value of the unit at the time of resale, as
determined by an appraiser retained by the seller of the Affordable Unit. The unit must be sold to
a household earning no more than a Base Income.

3. Deed Riders. At the time of sale of the Affordable Units by the Developer, the
Developer shall execute and shall as a condition of sale cause the purchasers of the Affordable
Units to execute a deed rider substantially in the form of Exhibit A attached to and made a part
of this Agreement (each a "Deed Rider"). Each Deed Rider shall require the unit owner at the
time he/she desires to sell the Affordable Unit to notify the Monitoring Agent and Nantucket
Housing so that the Monitoring Agent can make a determination of the price at which the unit
may be sold (the "Maximum Re-sale Price"). The owner of the Affordable Unit must thereafter
offer the unit to the Municipality at which Maximum Re-sale Price which may or may not
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exercise its right-of-first refusal and if not, the seller must find a purchaser who meets the
income guidelines.

If, despite using due diligence to do so, the Affordable Unit owner is unable to find an eligible
purchaser within a sixty (60) day period from the end of the Municipality’s first (30) day right of
first refusal, then said owner must again offer the unit to the Municipality which, within thirty
(30) days of notice of such offer may or may not exercise its second right of refusal; and if not,
the seller can sell the unit to any person, regardless of his/her income and at any price, free of
any future sale restrictions, provided that the difference between the actual resale price and the
discounted purchase price shall be paid to the Municipality for deposit in an affordable housing
fund to be used by the Municipality to support other affordable housing within the municipality.

The Deed Rider requires the Affordable Unit owner and any purchaser to execute at the time of
resale a similar Deed Rider which shall be attached to and made a part of the deed from the
owner to the purchaser, so that the affordability of each Affordable Unit will be preserved each
time that subsequent resale of the Affordable Unit occurs during the period of affordability
specified in this Agreement.

4. Dividend Limitation. Developer agrees that the profit to the Developer or to the partners,
shareholders, or other owners of Developer or of the Project shall not exceed fifteen percent
(15%) of total development costs of the Project, exclusive of development fees (the “Allowable
Profit”). Upon issuance of a final Certificate of Occupancy for all of the units in the Project, the
Developer shall deliver to the Monitoring Agent and Nantucket Housing an itemized statement
of total development costs together with a statement of gross sales revenues from the Project
received by the Developer to date certified by the Developer (“Certified Cost and Income
Statement”). *“Profit” when calculated by the Monitoring Agent to determine the Allowable
Profit, shall be measured as the excess of certified income, less any brokerage commissions and
selling expenses over certified costs and less all development costs related to the project except
costs incurred by the developer as administrative and overhead expenses (which shall be
considered as part of the Developer Profit). Acceptable development costs include, but are not
limited to; the cost of site acquisition, defined as that value which can be underwritten by the
Project and which can be supported by the Member’s appraisal upon which its construction loan
is based.

If all units in the Project which have not been sold as of the date the Certified Cost and Income
Statement is delivered to the Monitoring Agent and Nantucket Housing, the Developer shall at
least once every ninety {90) days thereafter, until such time as all of the units are sold, deliver to
the Monitoring Agent and Nantucket Housing an updated Certified Cost and Income Statement.
After all units in the Project which are offered for sale have been sold, the Developer shall
deliver to the Monitoring Agent and Nantucket Housing a final Certified Cost and Income
Statement. All profits from the Project in excess of the Allowable Profit shall be paid by the
Developer to the Municipality. The Municipality shall deposit such funds into an affordable
housing fund, if one exists in the Municipality, to be used by the Municipality for the purposes of
encouraging, creating or subsidizing the construction or rehabilitation of affordable housing
elsewhere in the Municipality
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5. Affirmative Marketing. The Developer shall not discriminate on the basis of race, creed,
color, sex, age, handicap, marital status, national origin or any other basis prohibited by law in
the selection of the buyers for the Affordable Units. The Developer shall affirmatively market
the Affordable Units to minority households through direct outreach efforts to local churches,
social service and civic organizations as well as local and area-wide newsprint media where
minority households are most likely to be contacted. This outreach effort must continue for a
period of at least 60 days prior to the selection of buyers for the Affordable Units. The
Developer agrees to maintain for at least five (5) years following the sale of the Affordable
Units, a record of all newspaper ads, outreach letters translations, leaflets and any other outreach
efforts which may be inspected by the Monitoring Agent, Nantucket Housing or the Municipality
upon request.

6. Recording. Upon execution of this Agreement, the Developer shall immediately cause
this Agreement to be recorded or filed with the Registry of Deeds for the County where the
Project is located and/or if the Project consists in whole or in part of registered land, to be filed
with the Registry District of the Land Court for the County where the Project is located. Upon
recording and/or filing as applicable, the Developer shall immediately transmit to the Bank, the
Moenitoring Agent and Nantucket Housing evidence of such recording and/or filing.

7. Representations. The Developer represents, covenants and warrants as follows:

(a)  The Developer (i) is a Not-for-Profit corporation duly organized under the laws of
the Commonwealth of Massachusetts, and is qualified to transact business under
the laws of this state, (ii) has the power and authority to own properties and assets
and to carry on its business as now being conducted, and (iii} has full legal right,
power and authority to execute and deliver this Agreement.

(b)  The execution and performance of this Agreement by the Developer (i) will not
violate or, as applicable, has not violated any provision of law, rule or regulation,
or any order of any court or other agency or governmental body, and (ii) will not
violate or, as applicable, has not violated any provision of any indenture,
agreement, mortgage, mortgage note or other instrument to which the Developer
is a party or by which it or the Project is bound, and (iii) will not result in the
creation or imposition of any prohibited encumbrance of any nature.

(¢)  The Developer will, at the time of execution and delivery of this Agreement, have
good and marketable title to the Project free and clear of any lien or encumbrance,
subject to the encumbrances created pursuant to this Agreement, any loan
documents relating to the Project, or other permitted encumbrances.

8. Governing Law/Amendments/Severability. This Agreement shall be governed by the
laws of The Commonwealth of Massachusetts. Any amendments to this Agreement must be in
writing and executed by all of the parties to this Agreement. The invalidity of any clause, part,
or provision of this Agreement shall not affect the validity of the remaining portions of this
Agreement.
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9. Monitoring Agents. The Developer shall retain the Monitoring Agent and for
purposes of monitoring Developer's performance under this Agreement pursuant to an
agreement acceptable to the Monitoring Agent and the Bank in the form attached hereto as
Exhibit B. Nantucket Housing will act as an independent, secondary monitoring agent. The
Developer will not be responsible for any costs associated with Nantucket Housing acting as the
secondary monitoring agent,

All notices and reports required to be submitted under this Agreement shall be submitted
directly to the Monitoring Agent and Nantucket Housing. The Monitoring Agent and Nantucket
Housing shall have authority to act in all matters relating to this Agreement.

2 Notices. All notices to be given pursuant to this Agreement shall be in writing and
shall be deemed given when delivered by hand or when mailed by certified or registered mail,
postage prepaid, return receipt requested, to the parties to this Agreement at the addresses set
forth below, or to such other place as a party may from time to time designate by written notice:

Municipality: Nantucket Zoning Board of Appeals
1 East Chestnut Street
Nantucket, MA 02554

Developer: Nantucket Homes for People, Inc.
10 Tumpike Road
Southborough, Massachusetts 01 772
Monitoring Agent: Citizens' Housing and Planning Association, Inc.
18Tremont Street

Boston, Massachusetts 02108

Secondary Monitoring Agent:  Nantucket Housing Authority
- 147 Orange Street
Nantucket, Massachusetts 02554

Bank: Wainwright Bank & Trust Company
63 Franklin Street
Boston, MA 02110

11.  Term. The term of this Agreement shall be in perpetuity, or to the extent permissible by
law, but in no event less than ninety-nine (99) years, provided that, after the time of conveyance
of any unit to an eligible purchasing household, this Agreement shall terminate with respect to
that unit to an eligible purchasing household, this Agreement shall terminate with respect to that
unit if that unit is acquired by foreclosure or instrument in lieu of foreclosure so long as the
holder of the mortgage on that unit has given the Bank, the Monitoring Agent, Nantucket
Housing, and the Municipality not less than sixty (60) days prior written notice of the holders
intention to foreclose the mortgage or to accept an instrument in lieu of foreclosure.
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Upon the expiration of the term of each Deed Rider, each of the then owners of Affordable Units
shall be bound to pay to the Municipality all proceeds of the sale in excess of the discounted
purchase price upon sale of such Unit, which sale shall be at arms length and for fair market
value of such Unit.

12.  Successors and Assigns. The Developer intends, declares and covenants on behalf of
itself and its successors and assigns (i) that this Agreement and the covenants, agreements and
restrictions contained in this Agreement shall be and are covenants running with the land,
encumbering the Project for the term of this Agreement, and are binding upon the Developer's
successors in title, (ii) are not merely personal covenants of the Developer, and (iii) shall bind the
Developer, its successors and assigns for the term of the Agreement. Developer agrees that any
and all requirements of the laws of The Commonwealth of Massachusetts to be satisfied in order
for the provisions of this Agreement to constitute restrictions and covenants running with the
land shall be deemed to be satisfied in full and that any requirements of privity of estate are also
deemed to be satisfied in full.

13.  Default. If any default, violation or breach by the Developer under this Agreement is not
cured to the satisfaction of the Monitoring Agent, Nantucket Housing or the Municipality as the
case may be, within thirty (30) days after notice to the Developer thereof, then the Monitoring
Agent, Nantucket Housing or the Municipality as the case may be, may send notification to the
Bank and the FHLBB that the Developer is in violation of the terms and conditions of this
Agreement. The Bank and/or the FHLBB may exercise any remedy available to it, including
calling its advance under the NEF or increasing the interest rate on such advance. The
Municipality, Monitoring Agent or Nantucket Housing may also exercise any legal remedy
available to them. The Developer shall pay all costs and expenses, including legal fees, incurred
by Monitoring Agent, Nantucket Housing and/or Municipality in enforcing this Agreement, and,
in the event of any action by the Monitoring Agent, Nantucket Housing and/or Municipality
against the Developer, the Monitoring Agent, Nantucket Housing and/or Municipality shall be
entitled to seek an attachment against the Developer’s property including, without limitation, its
interest in the Project. The Monitoring Agent, Nantucket Housing and/or Municipality may
perfect a lien on the Project by recording/filing one or more certificates setting forth the amount
of the costs and expenses due and owing in the Registry. A purchaser of the Project or any
portion of it shall be liable for the payment of any unpaid costs and expenses which were the
subject of a recorded/filed certificate prior to the purchaser’ s acquisition of the Project or
portion thereof.

14.  Mortgagee Consent. The Developer represents and warrants that it has obtained the
consent or subordination of all existing mortgagees of the Project to the execution and recording
of this Agreement and to the terms and conditions of this Agreement and that all such
mortgagees have executed a consent or subordination to this Agreement which shall be
recorded/filed herewith.

15.  Responsibility of Monitoring Agent. The Monitoring Agent, Nantucket Housing and
Municipality shall not be held liable for any action taken or omitted under this Agreement so
long as it shall have acted in good faith and without gross negligence.
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16.  Indemnification. The Developer, for itself and its successors and assigns, agrees
to indemnify and hold harmless the Monitoring Agent, Nantucket Housing and
Municipality against all damages, costs and liabilities, including reasonable attorney's
fees, asserted against the Monitoring Agent, Nantucket Housing and Municipality by
reason of its relationship to the Project under this Agreement and not involving the
Monitoring Agent, Nantucket Housing or Municipality acting in bad faith and with gross
negligence.

17. Amendments This Agreement shall not be amended without written consent of
the Monitoring Agent , Nantucket Housing and Municipality.

IN WITNESS WHEREOF, the parties to this Agreement have caused this Agreement to
be executed as a sealed instrument as of the date first above written.

DEVELOPER: BANK:
Nantucket/l;lomes fqr} People, Inc. Wainwright Bank aad Trust {ompan y
By: ” . By:

gl e Oics Prassd2ut-

MUNICIPALITY:

Town of Nantuc et ani Board of Appeals M& ‘\% ‘
/él 0 [ 2207 Nawey .

By: 0
0

442 A4 u—&'?[mé_ @AA{ZMWT‘O\' Thaa mmateer

Posr AR e -
Y Commdnwealth of Massachusetts

County, ss

On th1s / day of /% @2006 before me, the undersigned notary public, personally
IPPe, i ,251 JgScherer, proved to me through satisfactory ev1dence which were

Nantucket Homes, Inc., a Massachusetts

()

Not for Profit corporation.

A}

’ U\R'.UL "-'---f

My Coéﬁilﬁkanﬁ@ﬂgs

et g
umh“&

“ k ‘:ﬁ-..gw Q
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Commonwealth of Massachusetts
Barnstable County, ss

Onthis _Y4 " day of_Dcc , 2006, before me, the undersigned notary public, personally

appeared_ Stephen Pralt-0ifo |, proved to me through satisfactory evidence, which were
PLLS Mally Knonn , to be the person whose name is signed on the

preceding or attAched document, and acknowledged to me that he signed it voluntarily for

its stated purpose as_Vice Petaidont of Wainwright Bank, a_ /M @ s5achs

bank ard trust Com'paﬂ?/, A Trust Lympary

_@QMM(M —

ANDHESY WEBSTER
Notary Public
Commonwealth of Massachusetts
’ My Commission Expires
June 21, 2042

Commonwealth of Massachusetts

Ncadk)u\c_...-&" County, ss

- “'Lth . . T
On thisgd2 ™ day ofc 2006, before me, the undersigned notary public, personally
appeared_idvad 3 6~ | proved to me through satisfactory evidence, which
were

, to be the person whose name is signed on the
preceding or attached document, and acknowledged to me that he signed it voluntarily for
its stated purpose as the chairman of the Town of Nantucket Zoning Board of Appeals.

L\ s

My commission expires:

S HOLLYJ VISCQ- = = =, \w P ¥
i Notary Pubiie. - . X
1 Commenweaith of Massachijse
Y My Comimission Expitgs™

/ duly 24,2005
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EXHIBIT A

DEED RIDER
For
FHLBB New England Fund

Ownership Project

(annexed to and made part of that certain deed (the "Deed")
from Nantucket Homes for People, Inc.("Grantor")
to ("Grantee")
dated ,2004

WITNESSETH:

WHEREAS, a comprehensive permit for land in the Town of Nantucket, Massachusetts
(the "Municipality") has been granted under Chapter 40B of M.G.L. for the purpose of
constructing twenty-eight (28) residential units (the "Project") comprised of units to be sold by
the Grantor at market rates, seven (7) units to be sold to households with low and moderate
incomes in accordance with the terms and provisions of the Regulatory Agreement by and
between the Nantucket Homes for People, Inc. (the "Developer"), Wainwright Bank and Trust
(the "Bank"), and the Town of Nantucket ("Municipality") as part of the New England Fund
("NEF") Program (the "Regulatory Agreement") which Regulatory Agreement is dated
,2004 and is recorded/filed with the Nantucket County Registry of Deeds/Registry District of the
Land Court (the "Registry") in Book ,at Page /as Document No.

WHEREAS, the Municipality has determined that the rights and restrictions granted in
this Deed Rider to the Municipality serve the public's interest in the creation and retention of
affordable housing for persons and families of low and moderate income and in the restricting the
resale price of property in order to assure its affordability by future low and moderate income
purchasers;

WHEREAS, pursuant to the Regulatory Agreement, eligible purchasers such as the
Grantee are given the opportunity to purchase certain property at a discount of the property’s
appraised fair market value if the purchaser agrees to convey the property on resale to an
income-eligible purchaser ("Eligible Purchaser") located by the Municipality or, to the
Municipality, for a "Maximum Re-sale Price;
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WHEREAS, the “Maximum Re-sale Price” is intended to ensure long-term affordability
of the Property to a household at 80% of Nantucket County area median income as defined by
the U.S. Department of Housing and Urban Development (“HUD?”) or successor agency;

WHEREAS, the “Maximum Re-sale Price” shall be determined by a Monitoring Agent
and Nantucket Housing, as described in the Regulatory Agreement, to be a price such that a
household earning no greater than 80% of the median income for Nantucket County for a family
of four would pay no more than 30% of gross income for the sum of annual debt service on a
mortgage of 95% of the Maximum Re-sale Price (including principal and interest at current
interest rates) plus property taxes, property insurance (unless covered by the condominium fees),
private mortgage insurance and any required condominium/homeowner association fees.

WHEREAS, the Grantor and the Grantee are participating in the NEF Program, and in
accordance with the NEF Program the Grantor is conveying that certain real property more
particularly described in the Deed to which this Deed Rider is attached (“Property”) to the
Grantee at a consideration which is less than the appraised value of the Property; and

NOW THEREFORE, as further consideration from the Grantee to the Grantor and the
Municipality for the conveyance of the Property at an affordable price in accordance with the
Regulatory Agreement, the Grantee, his/her heirs, successors and assigns, agrees that the
Property shall be subject to the following rights and restrictions which are imposed for the
benefit of and shall be enforceable by, the Grantor's assignees and designees, or the Monitoring
Agent, or Nantucket Housing, or the Municipality, acting by and through its chief elected
official.

1. Right of First Refusal. (a) When the Grantee or any successor in title to the Grantee shall
desire to sell, dispose of or otherwise convey the Property, or any portion thereof, the Grantee
shall first notify the Monitoring Agent and Nantucket Housing and subsequently the
Municipality in writing of the Grantee's intention to so convey the Property (the “Notice™). The
Notice shall contain an appraisal of the fair market value of the Property (assuming the Property
is free of all restrictions set forth herein) acceptable to the Monitoring Agent prepared by a real
estate appraiser acceptable to the Monitoring Agent and qualified to appraise property for
secondary mortgage markets and recognized as utilizing acceptable professional appraisal
standards in Massachusetts, and the Notice shall set forth the Discount Rate and the Maximum
Resale Price of the Property. Within thirty (30) days of the giving of the Notice by the Grantee,
the Municipality shall notify the Grantee in writing as to whether the Municipality is proceeding
to Jocate an eligible purchaser of the Property or the Municipality shall exercise its right of first
refusal to purchase the Property (the “Municipalities Notice™). For the purpose of this Deed
Rider, an “eligible purchaser” shall mean a purchaser who satisfies the criteria set forth in the
Regulatory Agreement and who, if located by the Municipality is ready and willing to purchase
the Property within ninety (90) days after the Grantee gives the Notice.

(b)  Inthe event that (i) the Municipality's Notice states that the Municipality does not
intend to proceed to locate an eligible purchaser and that the Municipality does not intend to
exercise its right of first refusal to purchase the Property, or the Municipality fails to give the

10
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Municipality's Notice within thirty (30) days, the Grantee must use diligent efforts to find an
eligible purchaser within a one hundred twenty (120) day period from the date the Property is put
on the market, as determined by the date of the first advertisement for sale, as set forth below.
The term “diligent efforts” shall mean (A) the placement of an advertisement in the real estate
section of at least one newspaper of general circulation for a period of three consecutive weeks
which sets forth a customary description of the unit for sale, a single price which is not in excess
of the Maximum Re-sale Price, Grantee's telephone number, and the phrase: “Sale of unit subject
to certain guidelines and restrictions with respect to the maintenance and retention of affordable
housing for households of low and moderate income. ” and (B) the receipt of satisfactory
evidence that the new purchaser qualifies as an eligible purchaser. If the Grantee is unable to
locate an eligible purchaser within one hundred twenty (120) days from the date the Property is
put on the market, the Grantee may convey the Property to any third party at no less than the fair
market value, free of all restrictions set forth in this Deed Rider, provided, however, all
consideration and payments of any kind received by the Grantee for the conveyance of the
Property to the third party which exceeds the Maximum Re-sale Price shall be immediately and
directly paid to the Municipality after review by the Monitoring Agent and Nantucket Housing.
Upon receipt of this excess amount, if any, the Municipality, the Monitoring Agent and
Nantucket Housing shall issue to the third party a certificate in recordable form (the
"Complance Certificate") indicating the Municipality's receipt of the excess amount, if
applicable, or indicating that no excess amount is payable, and stating that the Municipality has
elected not to exercise its right of first refusal, and indicating the Monitoring Agent and
Nantucket Housing approvals of the sale of the Property to the third party consistent with the
terms of this Deed Rider. This Compliance Certificate is to be recorded in the appropriate
Registry of Deeds or registered with the appropriate Registry District of the Land Court and such
Compliance Certificate may be relied upon by the then owner of the Property and by third parties
as constituting conclusive evidence that such excess amount, if any, has been paid to the
Municipality, or that no excess amount is payable, and that the rights, restrictions, agreements
and covenants set forth in this Deed Rider are null and void. The sale price to a third party shall
be subject to the Monitoring Agent and Nantucket Housing approvals and the Monitoring Agent
or Nantucket Housing may withhold their approval if in their judgment the purchase price is not
consistent with the requirements of this Deed Rider and the Regulatory Agreement. The
Monitoring Agent and Nantucket Housing approvals of the sale price shall be evidenced by their
issuance of this Compliance Certificate. Funds received by a Municipality under this paragraph
shall be deposited in an affordable housing fund to be used by the Municipality to support other
affordable housing within the municipality.

{¢)  Inthe event the Municipality, within said sixty (60) day period, notifies the Grantee that
the Municipality is proceeding to locate an eligible purchaser or that the Municipality shall
exercise the Municipality's right of first refusal to purchase the Property, the Municipality may
locate an eligible purchaser, who shall purchase the Property at a price not in excess of the
Maximum Re-sale Price subject to a Deed Rider, within ninety (90) days of the date that the
Municipality’s Notice is given, or the Municipality may purchase the Property itself at a price
not in excess of the Maximum Re-sale Price within ninety (90) days of the date that the
Municipality’s Notice is given. If more than one eligible purchaser is located by the
Municipality, the Municipality shall conduct a lottery or other like procedure to detenmne which
eligible purchaser shall be entitled to the conveyance of the Property.
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(d)  If an eligible purchaser is selected to purchase the Property, or if the Municipality elects
to purchase the Property, the Property shall be conveyed by the Grantee to such eligible
purchaser or to the Municipality as the case may be, by a good and sufficient quitclaim deed
conveying a good and clear record and marketable title to the Property free from all
encumbrances except (i) such taxes for the then current year as are not due and payable on the
date of delivery of the deed (ii) any lien for municipal betterments assessed after the date of the
Notice, (iii) provisions of local building and zoning laws, (iv) all easements, restrictions,
covenants and agreements of record specified in the Deed from the Grantor to Grantee, (v) the
Regulatory Agreement which cannot be amended without the consent of the Monitoring Agent
and Nantucket Housing, (vi) such additional easements, restrictions, covenants and agreements
of record as the Municipality, the Monitoring Agent and Nantucket Housing consent to, such
consent not to be unreasonably withheld or delayed, and (vii) in the event that the Property is
conveyed to an eligible purchaser, a Deed Rider satisfactory in form and substance to the
Monitoring Agent, Nantucket Housing and Municipality which the Grantee agrees to annex to
said deed

(e) Said deed shall be delivered and the purchase price paid (the “Closing™) at the Registry,
or at the option of the eligible purchaser (or the Municipality, as the case may be, if the
Municipality is purchasing the Property), exercised by written notice to the Grantee at least five
(5) days prior to the delivery of the deed, at such other place as the eligible purchaser (or the
Municipality, as the case may be, if the Municipality is purchasing the Property) may designate
in said notice. The Closing shall occur at such time and on such date as shall be specified in a
written notice from the eligible purchaser (or the Municipality, as the case may be, if the
Municipality is purchasing the Property) to the Grantee, which date shall be at least five (5) days
after the date on which such notice is given, and if the eligible purchaser is a purchaser located
by the Municipality, or if the Municipality is purchasing the Property no later than ninety (90)
days after the Municipality’s Notice is given to the Grantee,

) To enable Grantee to make conveyance as provided in this Deed Rider, Grantee may if
he/she so desires at the time of delivery of the deed, use the purchase money or any portion
thereof to clear the title of any or all encumbrances or interests; all instruments so procured to be
recorded simultaneously with the delivery of said deed. Nothing contained herein as to the
Grantee's obligation to remove defects in title or to make conveyance or to deliver possession of
the Property in accordance with the terms hereof, as to use of proceeds to clear title or as to the
election of the Eligible Purchaser or the Municipality to take title, nor anything else in this Deed
Rider shall be deemed to waive, impair or otherwise affect the priority of the Municipality’s
rights herein over matters appearing of record, or occurring, at any time after the recording of
this Deed Rider, all such matters so appearing or occurring being subject and subordinate in all
events to the Municipality’s rights herein.

(g) Water and sewer charges and taxes for the then current tax period shall be apportioned
and fuel value and any common area charges or association fees, if any, shall be adjusted as of
the date of Closing and the net amount thereof shall be added to or deducted from, as the case
may be, the purchase price payable by the eligible purchaser or by the Municipality.
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(h)  Full possession of the Property free from all occupants is to be delivered at the time of
the Closing, the Property to be then in the same condition as it is in on the date of the Grantee's
Notice, reasonable wear and tear only excepted.

(1) Tf Grantee shall be unable to give title or to make conveyance as above stipulated, or if
any change of condition in the Property not included in the above exception shall occur, then the
Closing shall be extended for up to thirty (30) days and Grantee shall remove any defect in title
or restore the Property to the condition required by this Deed Rider. The Grantee shall use best
efforts to remove any such defects in the title whether voluntary or involuntary and to restore the
Property to the extent permitted by insurance proceeds or condemnation award. The eligible
purchaser (or the Municipality, as the case may be, if the Municipality is purchasing the
Property) shall have the election, at either the original or any extended time for performance, to
accept such title as the Grantee can deliver to the Property in its then condition and to pay
therefore the purchase price without deduction, in which case the Grantee shall convey such title,
except that in the event of such conveyance in accordance with the provisions of this clause, if
the Property shall have been taken by a public authority, then the Grantee shall, unless the
Grantee has previously restored the Property to its former condition, either:

@) pay over or assign to the eligible purchaser or the Municipality, as the case may
be, on delivery of the deed, all amounts recovered or recoverable on account of such
insurance or condemnation award less any amounts reasonably expended by the Grantee
for the partial restoration, or

(i) - ifaholder of a mortgage on the Property shail not permit the insurance proceeds
or the condemnation award or part thereof to be used to restore the Property to its former
condition or to be so paid over or assigned, give to the eligible purchaser or to the
Municipality, as the case may be, a credit against the purchase price, on delivery of the
deed, equal to said amounts so retained by the holder of the said mortgage less any
amounts reasonably expended by the Grantee for any partial restoration

m If the Municipality fails to locate an Eligible Purchaser to purchase the Property within
ninety (90) days after the Notice is received by the Municipality, and the Municipality does not
purchase the Property during said period, then following expiration of ninety (90) days after the
Municipality receives the Notice from the Grantee, the Grantee may convey the Property to any
third party at no less than fair market value, free and clear of all rights and restrictions contained
herein, including, but not limited to the Maximum Resale Price, provided, however, all
consideration and payments of any kind received by the Grantee for the conveyance of the
Property to the third party which exceeds the Maximum Resale Price (the “Windfall Amount”)
shall be immediately and directly paid to the Municipality. Upon receipt of this excess amount,
if any, the Municipality shall issue to the third party and to the Monitoring Agent and Nantucket
Housing a Compliance Certificate in recordable form indicating the Municipality's receipt of the
excess amount, if any, and indicating that the Municipality has elected not to exercise its right to
locate an Eligible Purchaser and its right of first refusal hereunder and that all rights, restrictions,
agreements and covenants contained herein are henceforth null and void, and indicating the
Monitoring Agent and Nantucket Housing approvals of the sale of the Property to the third party
consistent with the terms of this Deed Rider. This Compliance Certificate is to be recorded in
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the Registry and such Compliance Certificate may be relied upon by the then owner of the
Property and by third parties as constituting conclusive evidence that such excess amount, if any,
has been paid to the Municipality and that the rights, restrictions, agreements and covenants set
forth herein are null and void. The sale price to a third party shall be subject to the Monitoring
Agent and Nantucket Housing approvals, with due consideration given to the value set forth in
the appraisal accompanying the Notice, and the Monitoring Agent and/or Nantucket Housing
may withhold its approval if in its sole judgment the purchase price is not consistent with the
requirements of this Deed Rider and the Regulatory Agreement. The Monitoring Agent and
Nantucket Housing approvals of the sale price shall be evidenced by its issuance of its
acceptance of the Municipality’s Compliance Certificate.

2. Resale and Transfer Restrictions.

(a) Except as otherwise stated in this Agreement, the Property or any interest therein, shall
not at any time be sold by the Grantee, the Grantee's successors and assigns, and no attempted
sale shall be valid, unless:

(1) the aggregate value of all consideration and payments of every kind given or paid by
the eligible purchaser (as located and defined in accordance with Section 1 above)
or the Municipality, as the case may be, to the then owner of the Property for and
in connection with the transfer of such Property, prior to customary closing
adjustments for fuel, taxes, or similar items, is not in excess of the Maximum Re-
sale Price for the Property; and(A) if the Property is conveyed to an Eligible
Purchaser, a certificate (the “Eligible Purchaser Certificate™) is obtained and - _
recorded, signed and acknowledged by the Monitoring Agent which Eligible
Purchaser Certificate refers to the Property, the Grantee, the Eligible Purchaser
thereof and the Maximum Re-sale Price therefor, and states that the proposed
conveyance, sale or transfer of the Property to the Eligible Purchaser is in
compliance with this Deed Rider and the Regulatory Agreement, and there is also
recorded a new Deed Rider executed by the Eligible Purchaser which new Deed
Rider the Eligible Purchaser Certificate certifies is satisfactory in form and
substance to the Monitoring Agent, Nantucket Housing and Municipality; or (B)
if the Property is conveyed to the Municipality, a Certificate (the “Municipal
Purchaser Certificate™) is obtained from the Monitoring Agent and Nantucket
Housing and signed and acknowledged by the Municipality, the Monitoring
Agent and Nantucket Housing and recorded with the Registry of Deeds, which
Municipal Purchaser Certificate refers to the Property, the Grantee, the
Municipality, the Maximum Re-sale Price and states that the proposed
conveyance, sale or transfer of the Property to the Municipality is in compliance
with the rights, restrictions, covenants and agreements contained in this Deed
Rider and there is also recorded a new Deed Rider which Deed Rider is
satisfactory in form and substance to the Monitoring Agent and Nantucket
Housing; or
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(ii) if the Property is conveyed to a third party in accordance with Section 1(b) or (j), the
Monitoring Agent, Nantucket Housing and Municipality executes and delivers the
Compliance Certificate in accordance with Section 1(b) or (j);

(b)  Any good faith purchaser of the Property, any lender or other party taking a security
interest in such Property and any other third party may rely upon a Compliance Certificate
accepted by the Monitoring Agent and Nantucket Housing or an Eligible Purchaser Certificate or
a Municipal Purchaser Certificate referring to the Property as conclusive evidence of the matters
stated therein and may record such Certificate in connection with conveyance of the Property,
provided, in the case of an Eligible Purchaser Certificate and a Municipal Purchaser Certificate
the consideration recited in the deed or other instrument conveying the Property upon such re-
sale shall not be greater than the maximum permitted price stated in the Eligible Purchaser
Certificate or the Municipal Purchaser Certificate as the case may be. If the Property is conveyed
to the Municipality, any future sale of the Property by the Municipality shall be subject to the
Regulatory Agreement and the Deed from the Municipality shall contain a Deed Rider in form
and substance satisfactory to the Monitoring Agent and Nantucket Housing together with an
Eligible Purchaser Certificate from the Monitoring Agent and Nantucket Housing,.

- (c) Within ten (10) days of the closing of the conveyance of the Property from Grantor to
Grantee, the Grantee shall deliver to the Monitoring Agent, Nantucket Housing and to the
Municipality a true and certified copy of the deed of the Property, together with information as to
the place of recording thereof in the public records. Failure of the Grantee, or Grantee's
successors or assigns to comply with the preceding sentence shall not affect the validity of such
conveyance. ' ‘ :

(d)  Notwithstanding anything to the contrary contained in this Deed Rider, the Maximum
Re-sale Price shall not be less than the purchase price paid by the Grantee which at the time of
purchase complied with the requirements of the preceding deed rider and of the Regulatory
Agreement and which is recited in an Eligible Purchaser Certificate or a Municipal Purchaser
Certificate recorded/filed with the Registry.

(e) The Grantee understands and agrees that nothing in this Deed Rider or the Regulatory
Agreement in any way constitutes a promise or guarantee by the Municipality, the Monitoring
Agent, Nantucket Housing or any other person or entity that the Grantee shall actually receive
the Maximum Re-sale Price for the Property or any other price for the Property.

3. Termination. If the affordability restriction is required to terminate by law, then at the end
of the ninety-ninth (99™) year from the date of this Deed Rider (the "Termination Date"), the
Grantee may sell the Property at a price equal to the fair market value of the Property as of the
date of sale and not subject to this Deed Rider, provided, however that the Grantee, at the time of
such sale must pay to the Municipality the difference between the fair market value as so
determined and the Maximum Re-sale Price which the owner would have been bound to market
the Property for were this Deed Rider to have remained in effect (the “Windfall Amount™), and
upon such payment the Property will be deeded free and clear of this Deed Rider. In the event
that the Grantee fails to make a Windfall Amount payment under this Deed Rider, the
Municipality shall have the right to seek payment from the purchaser of the Property, and his/her
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successors and assigns, which right shall be prior to the encumbrance of any mortgage on the
Property. This provision shall survive the expiration of the term of this Deed Rider, provided
however that the Grantee shall have the right to accelerate the expiration of this provision by
making a Windfall Amount payment to the Municipality through refinancing, or from other
sources, in an amount equal to the difference between the fair market value of the Property, as
determined by an appraisal satisfactory to the Monitoring Agent, and the Maximum Re-sale
Price at the time of said appraisal. [For example, if at the Termination Date the fair market value
of the Property is $500,000, the Maximum Re-sale Price is determined by the Monitoring Agent
and Nantucket Housing to be $200,000, the Grantee could terminate the provisions of this
section without selling the Property by making a Windfall Amount payment to the Municipality
in the amount of $300,000 ($500,000 —$200,000)]. In the event of such a Windfall Amount
payment, and the payment by the Grantee to the Monitoring Agent of a fee equal to three-fourths
of one percent of the Maximum Re-sale Price, the owner shall hold the Property free and clear of
this Deed Rider. For purposes of this section, the Maximum Re-sale Price shall be determined
by the Monitoring Agent and approved by Nantucket Housing in the same manner as set forth
under Section 1 above.

4. Restrictions Against Leasing and Junior Encumbrances. At the time of the recording of
this Deed Rider, there shall be no outstanding liens or mortgages except those that may be

permitted by the Municipality. The Property shall not be leased, refinanced, encumbered
{voluntarily or otherwise) or mortgaged without the prior written consent of the Monitoring
Agent and Nantucket Housing, provided, however, that this provision shall not apply to a first
mortgage granted in connection with this conveyance for a principal amount less than the price
approved by the Monitoring Agent and Nantucket Housing in the Eligible Purchaser Certificate,
the Municipal Purchase Certificate. All mortgages and liens shall be subordinate to this Deed
Rider unless otherwise permitted by the Municipality in writing. Any rents, profits, or proceeds
from any transaction which has not received the prior written consent of the Monitoring Agent
and Nantucket Housing shall be paid to and be the property of the Municipality. In the event
that the Monitoring Agent and Nantucket Housing, in the exercise of its absolute discretion,
consents to any such lease, refinancing, encumbrance or mortgage, it shall be a condition to such
consent that all rents, profits or proceeds from such transaction which exceed the carrying costs
of the Property as determined by the Monitoring Agent and Nantucket Housing in their
discretion shall be paid to and be the property of the Municipality. Notwithstanding the
restrictions outlined in this paragraph, any Property purchased by the Municipality, under its
Right of First Refusal, may be rented by the Municipality, at its discretion, so long as the income
limits for the lessee household do not exceed the Base Income as defined in the Regulatory
Agreement. Funds received by a Municipality under this paragraph shall be deposited in an
affordable housing fund, if one exists in the Municipality, to be used by the Municipality to
support other affordable housing within the municipality; otherwise the funds shall be deposited
into the Municipality’s general fund.

5. Covenants to Run With the Property. (a) The Grantor and the Grantee, for good and
valuable consideration, the receipt and sufficiency of which is acknowledged, grant and assign to
the Municipality, the Municipality's agents, successors, designees and assigns the right of first
refusal to purchase the Property as set forth in this Deed Rider, and to the Monitoring Agent,
Nantucket Housing and the Municipality the right to enforce the rights and restrictions,
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covenants and agreements set forth in this Deed Rider. The rights granted to the Monitoring
Agent, Nantucket Housing and the Municipality shall be in addition to and not in limitation of
any other rights and remedies available to the Grantor or the Monitoring Agent or to the
Municipality for enforcement of the restrictions, rights, covenants and agreements set forth in
this Deed Rider. It is intended and agreed that all of the agreements, covenants, rights and
restrictions set forth in this Deed Rider shall be deemed to be covenants running with the
Property and shall be binding upon and enforceable against the Grantee, the Grantee’s successors
and assigns and any party holding title to the Property for the benefit of and enforceable by the
Monitoring Agent, Nantucket Housing and/or the Municipality, the Monitoring Agent’s,
Nantucket Housing’s agents and/or Municipality’s agents, successors, designees and assigns for
a period which is the shortest of (i) ninety-nine years from the date hereof, (ii) upon the
recording of a Compliance Certificate as provided under Section 1(b) or 1(}) herein, (iii) upon the
recording of an Eligible Purchaser Certificate and a new Deed Rider executed by the eligible
purchaser referenced in the Eligible Purchaser Certificate, which new Deed Rider is certified in
the Eligible Purchaser Certificate to be in form and substance satisfactory; or (iv) upon the
recording of a Municipal Purchaser Certificate as set forth in this Deed Rider, provided however
that the provisions of Section 3 shall survive the expiration of the term of this Deed Rider as
provided therein.

(b)  The Grantor and the Grantee grant to the Monitoring Agent, Nantucket Housing and the
Municipality the right to enter upon the Property for the purpose of enforcing any and all of the
restrictions, covenants and agreements contained in this Deed Rider, and of taking all actions
with respect to the Property which the Monitoring Agent, Nantucket Housing and/or

- Municipality may determine to be necessary or appropriate, with or without court order, to
prevent, remedy or abate any violation of the restrictions, covenants and agreements set forth in
this Deed Rider.

(c) The Monitoring Agent and Nantucket housing shall be entitled to a joint fee of three-
fourths of one percent (hereinafter, the “Re-sale Fee™) of the Maximum Re-sale Price regardless
of whether the Affordable Unit is being sold to an Eligible Purchaser, or the Municipality, or to a
third party at fair market value under the provisions of Section 1(b) or 1(j) herein. The joint fee
shall be evenly split between the Monitoring Agent and Nantucket Housing. In the event that the
Property is sold for less than the Maximum Re-sale Price, the fee shall be equal to % of 1% of
the actual re-sale price. The fee shall the Monitoring Agent and Nantucket Housing’s
compensation for the services performed under the Monitoring Services Agreement (and
referenced in the Regulatory Agreement). This fee shall be paid by the Grantee as a closing cost
at the time of closing, and payment of the fee of the Monitoring Agent and Nantucket Housing
shall be a condition to delivery and recording of its compliance certificate, failing which the
Monitoring Agent and Nantucket Housing shall have a claim against the Grantee and persons
claiming under the grantee for which the Monitoring Agent and Nantucket Housing may seek an
. attachment against the Property.

(d) This Deed Rider and all of the agreements, restrictions, rights and covenants contained in

this Deed Rider shall be deemed to be an affordable housing restriction as that term is defined in
M.G.L. c. 184, § 31 and as that term is used in M.G.L. c. 184, §§ 26, 31, 32, and 33.
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{e) The Grantee intends, declares and covenants on behalf of itself and its successors and
assigns (i) that this Deed Rider and the covenants, agreements, rights and restrictions contained
in this Deed Rider shall be and are covenants running with the land, encumbering the Property
for the term of this Deed Rider, and are binding upon the Grantee’s successors in title, (ii) are not
merely personal covenants of the Grantee, and (iii) shall bind the Grantee, its successors and
assigns and enure to the benefit of the Municipality and their successors and assigns for the term
of the Deed Rider. Grantee agrees that any and all requirements of the laws of the :
Commonwealth of Massachusetts to be satisfied in order for the provisions of this Deed Rider to
constitute restrictions and covenants running with the land shall be deemed to be satisfied in full
and that any requirements of privity of estate are also deemed to be satisfied in full.

@ Without limitation on any other rights or remedies of the Grantor, the Monitoring Agent,
Nantucket Housing, the Municipality, their agents, successors, designees and assigns, any sale or
other transfer or conveyance of the Property in violation of the provisions of this Deed Rider,
shall, to the maximum extent permitted by law, be voidable by the Municipality or the
Monitoring Agent or Nantucket Housing, or their agents, successors, designees and assigns by
suit in equity to enforce such rights, restrictions, covenants, and agreements.

6. Notice. Any notices, demands or requests that may be given under this Deed Rider shall
be sufficiently served if given in writing and delivered by hand or mailed by certified or
registered mail, postage prepaid, return receipt requested, to the parties to this Deed Rider at the
addresses set forth below, or such other addresses as may be specified by any party by such
notice.

Municipality:

Zoning Board of Appeals
Town of Nantucket

1 East Chestnut Street
Nantucket, MA 02554

Grantor:

Nantucket Homes for People, Inc.
10 Turnpike Road
Southborough, MA 01772

Grantee

Monitoring Agent: Secondary Monitoring Agent
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Citizens Housing and Planning Association Nantucket Housing
18 Tremont Street 147 Orange Street
Boston, MA 02108 Nantucket, MA 02554

Any such notice, demand or request shall be deemed to have been given on the day it is hand
delivered or mailed.

7. Further Assurances. The Grantee agrees from time to time, as may be reasonably
required by the Monitoring Agent, Nantucket Housing or the Municipality, to furnish the
Monitoring Agent, Nantucket Housing and the Municipality with a written statement, signed
and, if requested, acknowledged, setting forth the condition and occupancy of the Property,
information concerning the resale of the Property and all other information pertaining to the
Property or the Grantee's eligibility for and conformance with the Regulatory Agreement for this
Project. The Municipality is authorized to record or file any notices or instruments appropriate
to assuring the enforceability of this Deed Rider; and the Grantee on behalf of itself and its
successors and assigns appoints the Municipality its attorney-in-fact to execute, acknowledge
and deliver any such instruments on its behalf. Without limiting the foregoing, the Grantee and
its successors and assigns agrees to execute any such instruments upon request. The benefits of
this Deed Rider shall be in gross and shall be assignable by the Municipality (subject to the
approval of DHCD). The Grantee and the Municipality intend that the restrictions arising
hereunder take effect upon the date hereof, and to the extent enforceability by any person ever
depends upon the approval of governmental officials, such approval when given shall relate back
to the date hereof regardless of the date of actual approval or the date of filing or recording of
any instrument evidencing such approval.

8. Waiver. Nothing contained in this Deed Rider shall limit the rights of the Monitoring
Agent, Nantucket Housing and the Municipality to release or waive, from time to time, in whole
or in part, any of the rights, restrictions, covenants or agreements contained in this Deed Rider
with respect to the Property. Any such release or waiver must be made in writing and must be
executed by the Monitoring Agent, Nantucket Housing and the Municipality or designee. The
Municipality is authorized to record or file any notices or instruments appropriate to assuring the
enforceability of this Deed Rider, and the Grantee on behalf of itself and its successors and
assigns appoints the Municipality its attorney-in-fact to execute, acknowledge and deliver any
such instruments on its behalf. Without limiting the foregoing, the Grantee and its successors
and assigns agree to execute any such instruments upon request. The benefits of this Deed Rider
shall be in gross and shall be assignable by the Municipality (subject to the approval of DHCD).
The Grantee and the Municipality intend that the restrictions arising hereunder take effect upon
the date hereof, and to the extent enforceability by any person ever depends upon the approval of
governmental officials, such approval when given shall relate back to the date hereof regardless
of the date of actual approval or the date of filing or recording of any instrument evidencing such
approval.
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9. Severability. If any provisions of this Deed Rider or the application thereof to any person
or circumstance shall come, to any extent, to be invalid or unenforceable, the remainder of this
Deed Rider or the application of such provision to the persons or circumstances other than those
as to which it is held invalid or unenforceable, shall not be affected thereby, and each provision
of this Deed Rider shall be valid and enforced to the fullest extent permitted by law.

10.  Responsibility of the Monitoring Agent. The Monitoring Agent, Nantucket Housing and
Municipality shall not be held liable for any action taken or omitted under this Deed Rider so
long as it shall have acted in good faith and without gross negligence.

11.  Indemnity. The Grantor and the Grantee agree to indemnify and hold harmless the
Monitoring Agent, Nantucket Housing and Municipality against all damages, costs and
liabilities, including reasonable attorney's fees, asserted against the Monitoring Agent, Nantucket
Housing or Municipality by reason of its relationship with the Project under this Deed Rider and
not involving claims that the Monitoring Agent, Nantucket Housing or Municipality acted in bad
faith and with gross negligence.

Executed as a sealed instrument this of ,2004 .

Grantor: Nantucket Homes for People, Inc.

By:
Its
Grantee:
Commonwealth of Massachusetts
County, ss
On this ™ day of , 2004, before me, the undersigned notary public, personally

appeared Clifford J. Schorer, proved to me through satisfactory evidence, which were

, to be the person whose name is signed on the

preceding or attached document, and acknowledged to me that he signed it voluntarily for its
stated purpose as Nantucket Homes, Inc., a Massachusetts Not for
Profit corporation.
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My commission expires:

Commonwealth of Massachusetts

County, ss

On this " day of , 2004, before me, the undersigned notary public, personally
appeared (GRANTEE) proved to me through satisfactory evidence, which were
, to be the person whose name is signed on the

preceding or attached document in my presence.

My commission expires:

EXHIBIT B

MONITORING SERVICES AGREEMENT

This Monitoring Services Agreement (this “Agreement”) is made as of the day of
, 2004, by and between Nantucket Homes for People, Inc., a Massachusetts Not
for Profit Corporation, having an address at 10 Turnpike Road, Southborough, Massachusetts,
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01772 (“Developer™), Citizens’ Housing Planning Association, Inc.(“CHAPA”), having an
address at 18 Tremont Street, Boston, Massachusetts, 02108 (“Monitoring Agent™) and
Nantucket Housing Authority (* Nantucket Housmg”) having an address of 147 Orange Street,
Nantucket, Massachusetts, 02554.

RECITALS

WHEREAS, the Developer intends to construct a housing development known as
“Compass Rose Development” in the Town of Nantucket (the “Municipality”), more particularly
described in Exhibit A attached hereto and made a part hereof (the "Project™); and

WHEREAS, the Developer has received a comprehensive permit (the “Comprehensive
Permit”) from the Zoning Board of Appeals for the Town of Nantucket (the "Municipality")
under Chapter 40B of the Massachusetts General Laws, which permit is recorded at the
Nantucket County Registry of Deeds/Registry District of the Land Court (the “Registry™) in
Book at Page as Document or Instrument No. ;and

WHEREAS, the Comprehensive Permit has specified that seven (7) units, or 25% of the
total units in the Project will be affordable units (the “Affordable Units™) which will be subject to
a Regulatory Agreement to restrict the sale of the Affordable Units to eligible affordable home
owners who have household incomes no greater than 80% of the annual median income for
Nantucket as defined by HUD, and that they will be paying no more than 30% of their annual
income for their interest and principal mortgage payments, real estate taxes, insurance and
homeowners’ association fees; and

WHEREAS, pursuant to the terms of the Comprehensive Permit and a Regulatory
Agreement of even date, recorded at said Registry in Book _ , Page (oras
instrument/document no. ), the Affordable Units will be sold to households earning no
more than eighty percent (80%) of the median income, by household size, for the Nantucket
County (the "Base Income") as published from time to time by the Department of Housing and
Community Development of the Commonwealth of Massachusetts or successor agency
{(“DHCD™); and

WHEREAS, the Affordable Units will be subject to deed riders governing resale (the
“Affordability Requirement”) in perpetuity, or to the extent permissible by law, but in no event
for a period less than 99 years; and

WHEREAS, the Project is being financed under the Federal Home Loan Bank of
Boston’s New England Fund (“NEF”) and the NEF requires that the Developer provide the
number of Affordable Units described above; and

WHEREAS, pursuant to the Comprehensive Permit, the NEF Program Guidelines and

the Regulatory Agreement, the Developer may not receive profit in excess of 15% of total
development costs of the Project (the “Limited Dividend Requirement™); and
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WHEREAS, Pursuant to the requirements of the Comprehensive Permit and the
Regulatory Agreement, the Developer has agreed to retain the Monitoring Agent to perform
monitoring and enforcement services regarding compliance of the Project with the Affordability
Requirement and compliance of the Developer with the Limited Dividend Requirement; and

WHEREAS, Pursuant to the requirements of the Comprehensive Permit and the
Regulatory Agreement, the Developer has agreed that Nantucket Housing will act as the
secondary monitoring agent to perform monitoring and enforcement services regarding
compliance of the Project with the Affordability Requirement and compliance of the Developer
with the Limited Dividend Requirement.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the parties hereto, intending to be legally bound hereby, agree
as follows:

1. Monitoring Services. Monitoring Agent and Nantucket Housing shall monitor the
compliance of the Project with the Affordability Requirement and the compliance of the
Developer with the Limited Dividend Requirement, as more fully described herein.

A. Limited Dividend Requirement. In accordance with Section 4 of the Regulatory
Agreement, the Developer agrees to deliver to the Monitoring Agent and Nantucket Housing the
Certified Cost and Income Statements, as defined in the Regulatory Agreement, at the times
required thereunder. The Monitoring Agent and Nantucket Housing agrees to review the
adequacy and completeness of the Certified Cost and Income Statements and determine the
Developer’s substantive compliance with the Limited Dividend Requirement. Upon completion
of its review of the Certified Cost and Income Statement, the Monitoring Agent and Nantucket
Housing will deliver to the Municipality a copy of such statement together with the Monitoring
Agent’s and Nantucket Housing’s determination of whether the Limited Dividend Requirement
has been met. If all of the units in the Project have not been sold at the time the Developer is
required to deliver the initial Certified Cost and Income Statement to the Monitoring Agent and
Nantucket Housing, the Monitoring Agent and Nantucket Housing will continue to review the
subsequent Certified Cost and Income Statements delivered pursuant to the Regulatory
Agreement and notify the Municipality until all of the units are sold and compliance with the
Limited Dividend Requirement can be determined.

B. Affordability Requirement. The Developer agrees to deliver to the Monitoring
Agent and Nantucket Housing the income certifications, deeds and deed riders with respect to
initial sales of Affordable Units as required under the Regulatory Agreement (the “Initial Sales
Data”). The Monitoring Agent and Nantucket Housing agree to review the Initial Sales Data and
determine the substantive compliance of the Project with the Affordability Requirement. Upon
completion of its review of Initial Sales Data, the Monitoring Agent and Nantucket Housing will
deliver to the Municipality a copy of such data together with the Monitoring Agent’s and
Nantucket Housing’s determination of whether the Affordability Requirement has been met. The
Monitoring Agent and Nantucket Housing also agree to monitor re-sales of Affordable Units
(including setting Maximum Reé-sale Prices within fourteen days of such requests from sellers of
Affordable Units, and reviewing income certifications, deeds and deed riders) for compliance
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with the terms of the Regulatory Agreement and consistency with the form of deed rider attached
thereto, and issuance of certifications, as appropriate, approval of re-sales and the payment of
recapture amounts to the Municipality.

C. Annual Reports. The Monitoring Agent and Nantucket Housing agree to prepare
and deliver annually a report (the “Annual Compliance Report™) to the Zoning Enforcement
Officer of the Municipality on (x) the compliance of the Developer with reporting requirements
required under the Regulatory Agreement and with the Limited Dividend Requirement, and (y)
compliance of the Project with the Affordability Requirement. The Annual Compliance Report
shall indicate the extent of noncompliance with the relevant reporting and/or substantive
requirements, describe efforts being made by the Developer to remedy such noncompliance and,
if appropriate, recommend possible enforcement action by the Municipality against the
Developer. The Monitoring Agent and Nantucket Housing shall deliver the Annual Compliance
Report within 120 days of the end of each calendar year during the term of this Agreement.

D. Supplemental Monitoring Services. The Monitoring Agent and Nantucket
Housing shall provide reasonable supplemental monitoring on its own initiative in order to
ensure to the extent practicable the compliance of the Project and the Developer with the
Affordability Requirement and the Limited Dividend Requirement. The services hereunder shall
not include any construction period monitoring. The services hereunder shall include follow-up
discussions with the Developer, if appropriate, after an event of noncompliance.

2. Monitoring Services Fee. The Developer shall not be responsible for any costs or
fees for Nantucket Housing. The Monitoring Agent shall receive a fee of § from the
Developer at the time of construction loan closing. Such fee shall constitute payment for the
services of the Monitoring Agent with respect to compliance of the Developer with the Limited
Dividend Requirement and with respect to the initial sales of the Affordable Units with the
Affordability Requirement. As provided in the Deed Rider with each Affordable Unit, the
Monitoring Agent shall receive a fee of three-fourths of one percent (hereinafter, the “Re-sale
Fee”) of the Maximum Re-sale Price regardless of whether the Affordable Unit is being sold to
an Eligible Purchaser, as that term is defined in the Deed Rider, or the Municipality, or to a third
party at fair market value under the provisions of Section 1{b) or 1(j) of the Deed Rider. In the
event that the Property is sold for less than the Maximum Re-sale Price, the fee shall be equal to.
% of 1% of the actual re-sale price. The Re-Sale Fee shall be paid by the Seller of the Affordable
Unit at each closing as a condition precedent to closing, for the services with respect to
monitoring each subsequent sales transaction for compliance with the Affordability Requirement
as set forth in this Agreement. Such fee shall be payable for all transfers of Affordable Units,
including those to the Municipality, an Eligible Purchaser on any other purchaser. If the
Monitoring Agent’s fee is not paid at the time of closing, the Monitoring Agent shall be entitled
to payment from the purchaser of the Affordable Unit and to bring an action and seek an
attachment of the interest of the purchaser in the Affordable Unit. The Municipality shall have no
responsibility for payment of any fee to Monitoring Agent hereunder. The Municipality shall be
responsible for payment of any fee to Nantucket Housing hereunder.
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3. Enforcement Services. In the event of serious or repeated violations of the
substantive or reporting requirements of the Regulatory Agreement or a failure by the Developer
to take appropriate actions to cure a default under the Regulatory Agreement, the Monitoring
Agent and/or Nantucket Housing shall have the right, with the prior consent of the Municipality,
to take appropriate enforcement action against the Developer, including, without limitation, legal
action to compel the Developer to comply with the requirements of the Regulatory Agreement.
The Regulatory Agreement provides for payment by the Developer of fees and expenses
(including legal fees) of the Monitoring Agent and/or Nantucket Housing in the event
enforcement action is taken against the Developer thereunder and grants to the Monitoring Agent
and/or Nantucket Housing a lien on the Project to secure payment of such fees and expenses.
The Monitoring Agent and/or Nantucket Housing shall be entitled to seek recovery of its fees
and expenses incurred in enforcing the Regulatory Agreement against the Developer and to
assert a lien on the Project to secure payment by the Developer of such fees and expenses.

In the event of a violation of the provisions of a Deed Rider, the Monitoring Agent and/or
Nantucket Housing shall have the right, with the prior consent of the Municipality to take
appropriate enforcement action against the unit owner or the unit owner’s successors in title,
including, without limitation, legal action to compel the unit owner to comply with the
requirements of the relevant deed rider. The form of Deed Rider will provide for payment by the
unit owner of fees and expenses (including legal fees) of the Monitoring Agent and/or Nantucket
Housing in the event enforcement action is taken against the unit owner thereunder and wiil
grant to the Monitoring Agent and/or Nantucket Housing a lien on the unit to secure payment of
such fees and expenses. The Monitoring Agent and/or Nantucket Housing shall be entitled to
seek recovery of its fees and expenses incurred in enforcing a deed rider against the unit owner
and to assert a lien on the relevant unit to secure payment by the unit owner of such fees and
expenses.

The Monitoring Agent and/or Nantucket Housing shall not be entitled to seek any
compensation or reimbursement from the Municipality in connection with the enforcement
services under this Section, it being understood that the Monitoring Agent and/or Nantucket
Housing shall look solely to the reimbursement rights described above for payment of the
Monitoring Agent’s and/or Nantucket Housing’s costs and expenses. Nothing in this Agreement
shall be construed to require the Monitoring Agent and/or Nantucket Housing to expend more
than $20,000 in enforcing the provisions of the Regulatory Agreement or to take any particular
enforcement action against the Developer.

4. Term. The term of this Agreement shall run concurrently with the term of the
Regulatory Agreement, and shall terminate upon termination of the Regulatory Agreement.

5. Responsibility of Monitoring Agent. The Monitoring Agent and/or Nantucket
Housing shall not be held liable for any action taken or omitted under this Agreement so long as
it shall have acted in good faith and without gross negligence.

6. Successor Monitoring Agent. Should the Monitoring Agent be dissolved or

become incapable of fulfilling its obligations during the term of this Agreement, the Municipality
shall have the right to appoint a successor to serve as Monitoring Agent for the remaining term
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of this Agreement. The Monitoring Agent shall give the Municipality at least six months written
notice prior to any such dissolution or incapacity in order to allow the Municipality to locate a
successor to assume the rights and obligations of the Monitoring Agent under this Agreement
and the Regulatory Agreement.

7. Indemnity. The Developer agrees to indemnify and hold harmless the Monitoring
Agent, Nantucket Housing and the Municipality against all damages, costs and liabilities,
including reasonable attorney’s fees, asserted against the Monitoring Agent, Nantucket Housing
or the Municipality by reason of its relationship with the Project under this Agreement and not
involving the Monitoring Agent, Nantucket Housing or the Municipality acting in bad faith and
with gross negligence.

8. Applicable Law. This Agreement, and the application or interpretation hereof,
shall be governed by the laws of The Commonwealth of Massachusetts.

9. Binding Agreement. This Agreement shall be binding on the parties hereto, their
heirs, executors, personal representatives, successors and assigns.

10.  Headings. All paragraph headings in this Agreement are for the convenience of
reference only and are not intended to qualify the meaning of the paragraph.

11.  Third-Party Beneficiaries. The Municipality shall be entitled to enforce this
Agreement and may rely on the benefits of this Agreement.

12.  Entire Agreement. This Agreement supersedes all prior agreements between the
parties with respect to the Project, whether oral or written, including without limitation, all
correspondence between the parties and between counsel for their respective parties. This
Agreement constitutes the sole and entire agreement between the parties hereto with respect to
the subject transaction, and the rights, duties, and obligations of the parties with respect thereto.
In executing this Agreement, the Monitoring Agent and Nantucket Housing acknowledges that
the Monitoring Agent and Nantucket Housing are not relying on any statement, representation,
warranty, covenant or agreement of any kind made by the Developer or the Municipality or any
employee or agent of any of the foregoing, except for the agreements set forth herein.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly
executed as of the date first written above.

Nantucket Homes for People, Inc.

By:
Title:
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CITIZENS HOUSING AND PLANNING
ASSOCATION, INC.

By:
Title:
Nantucket Housing Authority
By: . F‘ O (/K
eIl
’ T' A ’ "
Commonwealth of Massachusetts
Dukes County, ss
On this ™ day of , 2004, before me, the undersigned notary public, personally
appeared , proved to me through satisfactory evidence, which were

, to be the person whose name is signed on the
preceding or attached document, and acknowledged to me that he signed it voluntarily for its
stated purpose as of Nantucket Housing Authority.

My commission expires:

Commonwealth of Massachusetts

County, ss

On this " day of , 2004, before me, the undersigned notary public, personally
appeared Clifford J. Schorer, proved to me through satisfactory evidence, which were
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, to be the person whose name is signed on the
preceding or attached document, and acknowledged to me that he signed it voluntarily for its
stated purpose as Nantucket Homes, Inc., a Massachusetts Not for

Profit corporation.

My commission expires:

Commonwealth of Massachusetts

Suffolk County, ss

On this ™ day of , 2004, before me, the undersigned notary public, personally
appeared , proved to me through satisfactory evidence, which were

, to be the person whose name is signed on the

preceding or attached document, and acknowledged to me that he signed it voluntarily for its
. stated purpose as : of the Citizens’ Housing and Planning Association,

Inc., a corporation.

My commission expires:
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Anne Kuszpa, Executive Director
Housing Nantucket

75 Old South Road

PO Box 3149

Nantucket, MA 02554

Direct Line: 774-333-3927

Main Line: 508-228-4422

www.HousingNantucket.org


tel:774-333-3927
tel:508-228-4422
http://www.housingnantucket.org/

From: Lee S. Smith

To: Eleanor Antonietti

Subject: Abrem Quarry Monitoring Agent Opinion Letter
Date: Tuesday, April 12, 2016 2:36:07 PM
Attachments: abrem quarry Itr_001.pdf

Dear Eleanor,

Attached please find a copy of my opinion letter regarding the Abrem Quarry monitoring agent.
The hard copy will follow via regular mail. Please let me know if you have any questions or if you
would like assistance with an agreement for services with the monitoring agent.

Note that the form of monitoring services agreement attached to the Regulatory Agreement calls
for no payments for services to come from the town. If this provision changes in your agreement,
it may implicate requirements under G.L. c. 30B. for procuring services.

-Lee

Lee S. Smith, Esq.
Kopelman and Paige, P.C.
101 Arch Street, 12th Floor
Boston, MA 02110

0O: (617) 654 1809

F: (617) 654 1735

[smith@k-plaw.com
www.k-plaw.com

This message and the documents attached to it, if any, are intended only for the use of the addressee and may contain
information that is PRIVILEGED and CONFIDENTIAL and/or may contain ATTORNEY WORK PRODUCT. If you are not the
intended recipient, you are hereby notified that any dissemination of this communication is strictly prohibited. If you have
received this communication in error, please delete all electronic copies of this message and attachments thereto, if any,
and destroy any hard copies you may have created and notify me immediately.


mailto:LSmith@k-plaw.com
mailto:eantonietti@nantucket-ma.gov
mailto:lsmith@k-plaw.com
http://www.k-plaw.com/
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The Leader in Public Sector Law T: 617.556.0007
F: 617.654.1735
www.k-plaw.com

April 12,2016 Lee S. Smith

Ismith@k-plaw.com

BY ELECTRONIC MAIL
AND BY FIRST CLASS MAIL

Ms. Eleanor W. Antonietti
Zoning Administrator

Land Use Specialist

Planning and Land Use Services
Nantucket Planning Office

2 Fairgrounds Road

Nantucket, MA 02554

Re: Determination of Monitoring Agent for Abrem Quarry

Dear Ms. Antonietti:

You have requested an opinion regarding what entity is the proper “Monitoring Agent” for
the Abrem Quarry housing development. In my opinion, the Nantucket Housing Office is the
Monitoring Agent of record and the Nantucket Housing Authority is the Secondary Monitoring
Agent of record. It is my understanding that “Nantucket Housing Office” was the proprietary,
“doing business as” name of NHA Properties, Inc. and that NHA Properties, Inc. currently conducts

sy 1

business as “Housing Nantucket”.

The housing development consists of 28 for-sale units located on Folger Avenue and
commonly known as “Abrem Quarry” (the “Development”). The Zoning Board of Appeals
(“ZBA”) issued a comprehensive permit to Nantucket Homes for People, Inc. (the “Developer”) for
the Development under G.L. ¢. 40B, §20-23. In connection with the Development, a Regulatory
Agreement dated December 1, 2006, including Exhibit A thereto (form of Deed Rider) and Exhibit
B thereto (form of Monitoring Services Agreement) was recorded in the Nantucket Registry of
Deeds in Book 1064, Page 105. Pursuant to the requirements of the comprehensive permit and the
terms of the Regulatory Agreement, the Developer agreed that 7 of the 28 units in the Development
would be “affordable units” and that it would retain a monitoring agent “to perform monitoring and
enforcement services regarding compliance of the Project with the Affordability Requirement and
compliance of the Developer with the Limited Dividend Requirement” (as such terms are defined in
the Regulatory Agreement).

The Regulatory Agreement names “Citizens’ Housing and Planning Association of Boston”,
commonly referred to as “CHAPA?”, as a party to the agreement and as the Monitoring Agent

' For the sake of convenience, I will refer to Nantucket Housing Office and Housing Nantucket as NHA Properties, Inc.
(“NHA Properties™).

Boston + Worcester « Northampton « Lenox





KOPELMAN anp PAIGE, r.c.

Ms. Eleanor W. Antonietti
Zoning Administrator
April 12, 2016
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selected by the Developer. The Regulatory Agreement also names the Nantucket Housing Authority
as the “secondary monitoring agent”. CHAPA did not execute the recorded Regulatory Agreement.

Inquires with CHAPA also indicate that CHAPA has not acted as the Monitoring Agent for any unit
in the Development. See attached letter.

I have researched the title to the following units in the Development;:

6B Folger Avenue- See Quitclaim Deed at Book 1112, Page 265
6 Sasemin Way- See Quitclaim Deed at Book 1115, Page 1

4 Kinikinnik Way- See Quitclaim Deed at Book 1116, Page 206
3B Field Avenue- See Quitclaim Deed at Book 1116, Page 292
7 Field Avenue- See Quitclaim Deed at Book 1117, Page 44

4A Folger Avenue- See Quitclaim Deed at Book 1119, Page 1

2 Sasemin Way- See Quitclaim Deed at Book 1119, Page 48

It is my understanding that these are the 7 units in the Development on which the
affordability restrictions have been placed (the “Affordable Units”). Each of the Affordable Units
was conveyed by a Quitclaim Deed, an attached Deed Rider, and an Eligibility for Purchase
Certificate. Each Deed Rider names “Nantucket Housing Office (NHO)” (that is, NHA Properties)
as the Monitoring Agent and ‘“Nantucket Housing Authority” as the Secondary Monitoring Agent.
Each Eligibility for Purchase Certificate was issued by NHA Properties and states “The signature
below represents evidence that NHA Properties, DBA Nantucket Housing Office, the monitoring
agent for Abrem Quarry has reviewed and certifies this applicant as acceptable based on program
income guidelines.”

While a form of Monitoring Services Agreement is attached to the Regulatory Agreement as
an exhibit, it is my understanding that despite being named in the Deed Riders and acting as the
Monitoring Agent since the time each Affordable unit was initially sold, NHA Properties has not
executed such agreement. [ recommend that the ZBA enter into a written agreement with NHA
Properties to clearly define the responsibilities and expectations of the parties with regard to the
services to be provided by NHA Properties as the Monitoring Agent. Further, although the original
documents contemplated that the Developer would be a signatory to a Monitoring Services
Agreement, given that the Developer conveyed all the Affordable Units in 2007, it is my opinion that
the ZBA may contract directly with NHA Properties instead. Note that Section 6 of the form of
Monitoring Services Agreement contemplates this succession in interest, as it provides that a
successor Monitoring Agent may be appointed by the ZBA (the “Municipality” is defined in the
Regulatory Agreement as the ZBA).

In summary, the deeds to the 7 Affordable Units at Abrem Quarry indicate that NHA
Properties, now doing business as Housing Nantucket, is the monitoring Agent for the Development.
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Ms. Eleanor W. Antonietti
Zoning Administrator
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Since there is no record of an executed written agreement for the monitoring services between NHA
Properties and the Developer or the ZBA, I recommend that the parties enter into an agreement
substantially similar to the Monitoring Services Agreement that is attached as Exhibit B to the
Regulatory Agreement.

Please let me know if you have any questions or if I can be of further assistance.

Very truly yours,
Lee S. Smith
LSS/ekh
Enc.
cc: Town Manager

552556/NANT/0001
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Citizens' Housing and
Planning Association, Inc.

President
Jeanne Pinado
Vice President Aprll 7,2016
Charleen Regan

Lee S. Smith, Esq.

Treasurer )

Joseph Flatley Kopelman and Paige, P.C.

Clerk 101 Arch Street, 12th Floor

Naomi Sweitzer Boston, MA 02110

Executive Direct .

Bf::dt,; '(‘;',eem;r,ﬁc - Re: Monitoring at Nantucket Homes for People site known as Abrem Quarry
Dear Lee:

[ wanted to follow up on your inquiry regarding a development on Nantucket known as
Abrem Quarry which names CHAPA as its Monitoring Agent. Ihave checked our
database, our files and surveyed my colleagues. I conclude that this is nota
development that CHAPA does or has monitored.

If you have any questions, please call me at CHAPA at 617-742-0820.

Sincerely, \/K-/‘Qy
; e |
4
(_/I%é—/‘)* fnn U

Senior Program Manager

18 Tremont Street * Suite 401 » Boston, MA 02108 « Telephone (617) 742-0820 ¢ Fax (617) 742-3953
Website: www.chapa.org

United g
Way R 54

Uniled Way
at Mastachusetls 8a
and Merrimach Vailey
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April 12,2016 Lee S. Smith

Ismith@k-plaw.com

BY ELECTRONIC MAIL
AND BY FIRST CLASS MAIL

Ms. Eleanor W. Antonietti
Zoning Administrator

Land Use Specialist

Planning and Land Use Services
Nantucket Planning Office

2 Fairgrounds Road

Nantucket, MA 02554

Re: Determination of Monitoring Agent for Abrem Quarry

Dear Ms. Antonietti:

You have requested an opinion regarding what entity is the proper “Monitoring Agent” for
the Abrem Quarry housing development. In my opinion, the Nantucket Housing Office is the
Monitoring Agent of record and the Nantucket Housing Authority is the Secondary Monitoring
Agent of record. It is my understanding that “Nantucket Housing Office” was the proprietary,
“doing business as” name of NHA Properties, Inc. and that NHA Properties, Inc. currently conducts

sy 1

business as “Housing Nantucket”.

The housing development consists of 28 for-sale units located on Folger Avenue and
commonly known as “Abrem Quarry” (the “Development”). The Zoning Board of Appeals
(“ZBA”) issued a comprehensive permit to Nantucket Homes for People, Inc. (the “Developer”) for
the Development under G.L. ¢. 40B, §20-23. In connection with the Development, a Regulatory
Agreement dated December 1, 2006, including Exhibit A thereto (form of Deed Rider) and Exhibit
B thereto (form of Monitoring Services Agreement) was recorded in the Nantucket Registry of
Deeds in Book 1064, Page 105. Pursuant to the requirements of the comprehensive permit and the
terms of the Regulatory Agreement, the Developer agreed that 7 of the 28 units in the Development
would be “affordable units” and that it would retain a monitoring agent “to perform monitoring and
enforcement services regarding compliance of the Project with the Affordability Requirement and
compliance of the Developer with the Limited Dividend Requirement” (as such terms are defined in
the Regulatory Agreement).

The Regulatory Agreement names “Citizens’ Housing and Planning Association of Boston”,
commonly referred to as “CHAPA?”, as a party to the agreement and as the Monitoring Agent

' For the sake of convenience, I will refer to Nantucket Housing Office and Housing Nantucket as NHA Properties, Inc.
(“NHA Properties™).

Boston « WorcesteF]ONorthampton « Lenox
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selected by the Developer. The Regulatory Agreement also names the Nantucket Housing Authority
as the “secondary monitoring agent”. CHAPA did not execute the recorded Regulatory Agreement.

Inquires with CHAPA also indicate that CHAPA has not acted as the Monitoring Agent for any unit
in the Development. See attached letter.

I have researched the title to the following units in the Development;:

6B Folger Avenue- See Quitclaim Deed at Book 1112, Page 265
6 Sasemin Way- See Quitclaim Deed at Book 1115, Page 1

4 Kinikinnik Way- See Quitclaim Deed at Book 1116, Page 206
3B Field Avenue- See Quitclaim Deed at Book 1116, Page 292
7 Field Avenue- See Quitclaim Deed at Book 1117, Page 44

4A Folger Avenue- See Quitclaim Deed at Book 1119, Page 1

2 Sasemin Way- See Quitclaim Deed at Book 1119, Page 48

It is my understanding that these are the 7 units in the Development on which the
affordability restrictions have been placed (the “Affordable Units”). Each of the Affordable Units
was conveyed by a Quitclaim Deed, an attached Deed Rider, and an Eligibility for Purchase
Certificate. Each Deed Rider names “Nantucket Housing Office (NHO)” (that is, NHA Properties)
as the Monitoring Agent and ‘“Nantucket Housing Authority” as the Secondary Monitoring Agent.
Each Eligibility for Purchase Certificate was issued by NHA Properties and states “The signature
below represents evidence that NHA Properties, DBA Nantucket Housing Office, the monitoring
agent for Abrem Quarry has reviewed and certifies this applicant as acceptable based on program
income guidelines.”

While a form of Monitoring Services Agreement is attached to the Regulatory Agreement as
an exhibit, it is my understanding that despite being named in the Deed Riders and acting as the
Monitoring Agent since the time each Affordable unit was initially sold, NHA Properties has not
executed such agreement. [ recommend that the ZBA enter into a written agreement with NHA
Properties to clearly define the responsibilities and expectations of the parties with regard to the
services to be provided by NHA Properties as the Monitoring Agent. Further, although the original
documents contemplated that the Developer would be a signatory to a Monitoring Services
Agreement, given that the Developer conveyed all the Affordable Units in 2007, it is my opinion that
the ZBA may contract directly with NHA Properties instead. Note that Section 6 of the form of
Monitoring Services Agreement contemplates this succession in interest, as it provides that a
successor Monitoring Agent may be appointed by the ZBA (the “Municipality” is defined in the
Regulatory Agreement as the ZBA).

In summary, the deeds to the 7 Affordable Units at Abrem Quarry indicate that NHA
Properties, now doing business as Housing Nantucket, is the monitoring Agent for the Development.
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Since there is no record of an executed written agreement for the monitoring services between NHA
Properties and the Developer or the ZBA, I recommend that the parties enter into an agreement
substantially similar to the Monitoring Services Agreement that is attached as Exhibit B to the
Regulatory Agreement.

Please let me know if you have any questions or if I can be of further assistance.

Very truly yours,
Lee S. Smith
LSS/ekh
Enc.
cc: Town Manager
552556/NANT/0001
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Citizens' Housing and
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President
Jeanne Pinado
Vice President Aprll 7,2016
Charleen Regan

Lee S. Smith, Esq.

Treasurer )

Joseph Flatley Kopelman and Paige, P.C.

Clerk 101 Arch Street, 12th Floor

Naomi Sweitzer Boston, MA 02110

Executive Direct .

Bf::dt,; '(‘;',eem;r,ﬁc - Re: Monitoring at Nantucket Homes for People site known as Abrem Quarry
Dear Lee:

[ wanted to follow up on your inquiry regarding a development on Nantucket known as
Abrem Quarry which names CHAPA as its Monitoring Agent. Ihave checked our
database, our files and surveyed my colleagues. I conclude that this is nota
development that CHAPA does or has monitored.

If you have any questions, please call me at CHAPA at 617-742-0820.

Sincerely, \/K-/‘Qy
; e |
4
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Senior Program Manager

18 Tremont Street * Suite 401 » Boston, MA 02108 « Telephone (617) 742-0820 ¢ Fax (617) 742-3953
Website: www.chaéa.org
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From: Anne Kuszpa

To: Eleanor Antonietti

Subject: Re: FW: Abrem Quarry Monitoring Agent Opinion Letter
Date: Wednesday, April 13, 2016 4:04:29 PM

Attachments: image001.png

Abrem_Supplementary Monitoring Agreement2016.docx

Thanks, Eleanor. This is very helpful.

I've prepared the attached Monitoring Services Agreement based on
Exhibit B of the Abrem Quary Regulatory Agreement and Housing
Nantucket's monitoring agreement for Sachem's Path.

One request- we would like the Zoning Officer’s assistance in enforcing the
conditions of the Comprehensive Permit. For example, if affordable unit
owners continue to violate Comprehensive Permit conditions after
warnings from Housing Nantucket, we would notify the Zoning Officer.
The Zoning Officer would sent a letter from the Town stating the unit
owner was not compliant with the conditions of the Comprehensive
Permit. If the owner continued to be non-compliant, then Housing
Nantucket would proceed with the legal process as outlined in section 3.
The reason behind this extra step is to convey the issue has escalated in
importance before we actually engage legal help and start incurring
costs.

I am not sure how to put this in legalese, so if you are amenable to this
condition, will you please have Town Counsel add it?

Thank you,

Anne

Anne Kuszpa, Executive Director
Housing Nantucket

75 Old South Road

PO Box 3149

Nantucket, MA 02554

Direct Line: 774-333-3927

Main Line: 508-228-4422

www.HousingNantucket.org

On Tue, Apr 12, 2016 at 3:12 PM, Eleanor Antonietti <eantoni etti @nantucket-ma.gov> wrote:
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MONITORING SERVICES AGREEMENT

	This Monitoring Services Agreement (this "Agreement") is made this ___ day of _________, 2016, by and between the ZONING BOARD OF APPEALS for the Town of Nantucket, (“ZBA"), and NHA Properties Inc., dba Housing Nantucket, having an address at 75 Old South Road, Nantucket, MA  02554 (the “Monitoring Agent”).

RECITALS

WHEREAS, a housing development known as "Abrem Quary" (“the Project”) has been constructed in the Town of Nantucket (the "Municipality"), and

WHEREAS, the Project is subject to a comprehensive permit (the "Comprehensive Permit") from the ZBA under Chapter 40B of the Massachusetts General Laws, which permit is recorded at the Nantucket County Registry of Deeds/Registry District of the Land Court (the "Registry") in Book 01057 at Page 266; and

WHEREAS, the Comprehensive Permit has specified that seven (7) units, or 25% of the total units in the Project will be affordable units (the "Affordable Units") which will be subject to a Regulatory Agreement to restrict the sale of the Affordable Units to eligible affordable home owners who have household incomes no greater than 80% of the annual median income for Nantucket as defined by HUD, and that they will be paying no more than 30% of their annual income for their interest and principal mortgage payments, real estate taxes, insurance and homeowners' association fees; and 

WHEREAS, pursuant to the terms of the Comprehensive Permit and a Regulatory Agreement of even date, recorded at said Registry in Book 01057, Page 266, the Affordable Units will be sold to households earning no more than eighty percent (80%) of the median income, by household size, for the Nantucket County (the "Base Income") as published from time to time by the Department of Housing and Community Development of the Commonwealth of Massachusetts or successor agency ("DHCD"); and

WHEREAS, the Affordable Units are subject to deed riders governing resale (the "Affordability Requirement") in perpetuity, or to the extent permissible by law, but in no event for a period less than 99 years; and

	

	NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto, intending to be legally bound, hereby agree as follows:



	1.	Monitoring Services.  Monitoring Agent shall monitor the compliance of the Project with the Affordability Requirements of the Comprehensive Permit, as more fully described herein.



(a)  Affordability Requirement.  



(i) Resales. The Monitoring Agent agrees to monitor resales of Affordable Units (including review of income and asset certifications, deeds, deed riders in the manner described above for initial sales) for compliance with the terms of the Affordable Housing Restriction, and issuance of certifications, as appropriate, in connection with approval of resales. The Monitoring Agent shall also locate and select, or provide assistance to the Municipality in locating and selecting, Eligible Purchasers, including without limitation, ensuring compliance with the approved Marketing Plan and lottery process.



Nothing in this Section 1 shall limit or otherwise restrict the rights of the Monitoring Agent and the Municipality to exercise their respective options to purchase the home(s) for Buyers earning below 80% AMI upon re-sale as provided in the Affordable Housing Restriction.



On resale of an Affordable Unit, at the request of the purchaser, the Monitoring Agent through their designee shall, if necessary under the terms of the Affordable Housing Restriction, issue a Resale Price Certificate recalculating the Resale Price Multiplier in accordance with the terms of the Affordable Housing Restriction, and the purchaser may record the new Resale Price Certificate immediately after the recording of the deed to such Affordable Unit.  The Resale Price Multiplier set forth in the most recently recorded Resale Price Certificate shall apply to each subsequent resale of the Affordable Unit.  With respect to all resales, the Monitoring Agent may designate an appropriate third party (with the ZBA’s approval) to carry out the responsibilities of the Monitoring Agent.  



	(b) Supplemental Monitoring Services.  The Monitoring Agent shall provide reasonable supplemental monitoring on its own initiative in order to ensure to the extent practicable the compliance by the owners of the Affordable Units with the requirements of the Affordable Housing Restriction, including without limitation the owner-occupancy requirement and the Resale Restrictions (including recalculating the Resale Price Multiplier, if necessary).  The services hereunder shall also include considerations of requests for refinancing, approval of capital improvements, further encumbrances and leasing an Affordable Unit. The services hereunder shall not include any construction monitoring.  The services hereunder shall include follow-up discussions with the owners of the Affordable Units, if appropriate, after an event of noncompliance.  The Monitoring Agent shall be entitled to a reasonable fee for supplemental monitoring services.



	2.	Monitoring Services Fee.  As provided in the Affordable Housing Restriction for each Affordable Unit, the Monitoring Agent shall be entitled to a fee of up to two and a half percent (hereinafter, the “Re-sale Fee”) of the Maximum Re-sale Price, to be paid by the seller of the Affordable Unit at each closing as a condition precedent to closing, for the services with respect to monitoring each subsequent sales transaction for compliance with the Resale Restrictions and the other terms of the Affordable Housing Restriction.  Such fee shall be payable for all transfers of Affordable Units, including those to an Eligible Purchaser or any other purchaser.  If the Monitoring Agent’s fee is not paid at the time of closing, the Monitoring Agent shall be entitled to payment from the purchaser of the Affordable Unit and to bring an action and seek an attachment of the interest of the purchaser in the Affordable Unit.  The ZBA shall have no responsibility for payment of any fee to Monitoring Agent hereunder. 



3. 	Enforcement Services.  In the event of a violation of the provisions of a Affordable Housing Restriction, the Monitoring Agent shall have the right to take appropriate enforcement action against the unit owner or the unit owner’s successors in title, including, without limitation, legal action to compel the unit owner to comply with the requirements of the relevant Affordable Housing Restriction.  The form of Affordable Housing Restriction shall provide for payment by the unit owner of fees and expenses (including legal fees) of the Monitoring Agent in the event enforcement action is taken against the unit owner thereunder and shall grant to the Monitoring Agent a lien on the unit, junior to the lien of any institutional holder of a first mortgage on the unit to secure payment of such fees and expenses.  The Monitoring Agent shall be entitled to seek recovery of its fees and expenses incurred in enforcing a Affordable Housing Restriction against the unit owner and to assert a lien on the relevant unit to secure payment by the unit owner of such fees and expenses.



[bookmark: _GoBack]	The Monitoring Agent shall not be entitled to seek any compensation or reimbursement from the ZBA in connection with the enforcement services under this Section, it being understood that the Monitoring Agent shall look solely to the reimbursement rights described above for payment of the Monitoring Agent’s costs and expenses.  



	4.	Term.  The monitoring services are to be provided for so long as there is any Affordable Unit subject to an Affordable Housing Restriction.  The term of this Agreement shall end on the date six (6) months after the later to occur of the latest expiration date of the term of the Affordable Housing Restriction attached to any of the Affordable Units.



	5.	Responsibility of Monitoring Agent.  The Monitoring Agent shall not be held liable for any action taken or omitted under this Agreement so long as it shall have acted in good faith and without gross negligence.



	6.	Successor Monitoring Agent/Further Delegation/Conflict of Interest.  (a) This Agreement is terminable at will by the Monitoring Agent or the ZBA with sixty (60) days notice to the other parties. In addition, this Agreement is terminable immediately by the ZBA should the Monitoring Agent be dissolved or become incapable of fulfilling its obligations during the term of this Agreement. In the event of termination of this Agreement, the ZBA shall promptly appoint a successor monitoring agent to serve as Monitoring Agent for the remaining term of this Agreement. 



(b) The Monitoring Agent shall not delegate all or any portion of its obligations hereunder without the prior approval of the ZBA. If the Monitoring Agent performs any functions such as running a lottery, which would be subject to oversight by the Monitoring Agent, the Monitoring Agent must delegate oversight of such functions to the ZBA or an entity approved by the ZBA.



7.	Indemnity.  The ZBA agrees to indemnify and hold harmless the Monitoring Agent against all damages, costs and liabilities, including reasonable attorney’s fees, asserted against the Monitoring Agent by reason of its relationship with the Project under this Agreement and not involving the Monitoring Agent acting in bad faith and with gross negligence.  



	8.	Applicable Law.  This Agreement, and the application or interpretation hereof, shall be governed by the laws of The Commonwealth of Massachusetts.



9.	Binding Agreement.  This Agreement shall be binding on the parties hereto, their heirs, executors, personal representatives, successors and assigns.



	10.	Headings.  All paragraph headings in this Agreement are for the convenience of reference only and are not intended to qualify the meaning of the paragraph.



	11.	Entire Agreement. This Agreement supersedes all prior agreements between the parties with respect to the Project, whether oral or written, including without limitation, all correspondence between the parties and between counsels for their respective parties. This Agreement constitutes the sole and entire agreement between the parties hereto with respect to the subject transaction, and the rights, duties, and obligations of the parties with respect thereto.  In executing this Agreement, the Monitoring Agent acknowledges that the Monitoring Agent is not relying on any statement, representation, warranty, covenant or agreement of any kind made by the ZBA or any employee or agent of any of the foregoing, except for the agreements set forth herein.



	13.	Definitions.  Any capitalized term used and not defined herein shall have the same meaning as set forth in the Regulatory Agreement or the Affordable Housing Restriction.





[signature page follows]









	





















IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed as of the date first written above.





____________________ as designated representative of the Nantucket Housing Authority; 





By:							







NHA Properties, Inc d/b/a Housing Nantucket

NHA PROPERTIES INC







By:							

			      Name:
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MONITORING SERVICES AGREEMENT

This Monitoring Services Agreement (this "Agreement™) is made this ___ day of
, 2016, by and between the ZONING BOARD OF APPEALS for the Town of
Nantucket, (“ZBA"), and NHA Properties Inc., dba Housing Nantucket, having an address at 75
Old South Road, Nantucket, MA 02554 (the “Monitoring Agent”).

RECITALS

WHEREAS, a housing development known as "Abrem Quary" (“the Project”) has been
constructed in the Town of Nantucket (the "Municipality™), and

WHEREAS, the Project is subject to a comprehensive permit (the "Comprehensive
Permit") from the ZBA under Chapter 40B of the Massachusetts General Laws, which permit is
recorded at the Nantucket County Registry of Deeds/Registry District of the Land Court (the
"Registry™) in Book 01057 at Page 266; and

WHEREAS, the Comprehensive Permit has specified that seven (7) units, or 25% of the
total units in the Project will be affordable units (the "Affordable Units™) which will be subject to
a Regulatory Agreement to restrict the sale of the Affordable Units to eligible affordable home
owners who have household incomes no greater than 80% of the annual median income for
Nantucket as defined by HUD, and that they will be paying no more than 30% of their annual
income for their interest and principal mortgage payments, real estate taxes, insurance and
homeowners' association fees; and

WHEREAS, pursuant to the terms of the Comprehensive Permit and a
Regulatory Agreement of even date, recorded at said Registry in Book 01057, Page 266,
the Affordable Units will be sold to households earning no more than eighty percent
(80%) of the median income, by household size, for the Nantucket County (the "Base
Income™) as published from time to time by the Department of Housing and Community
Development of the Commonwealth of Massachusetts or successor agency ("DHCD");
and

WHEREAS, the Affordable Units are subject to deed riders governing resale (the
"Affordability Requirement"”) in perpetuity, or to the extent permissible by law, but in no
event for a period less than 99 years; and

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the parties hereto, intending to be legally bound, hereby agree
as follows:

1. Monitoring Services. Monitoring Agent shall monitor the compliance of the
Project with the Affordability Requirements of the Comprehensive Permit, as more fully
described herein.

(a) Affordability Requirement.
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(i) Resales. The Monitoring Agent agrees to monitor resales of Affordable Units
(including review of income and asset certifications, deeds, deed riders in the manner described
above for initial sales) for compliance with the terms of the Affordable Housing Restriction, and
issuance of certifications, as appropriate, in connection with approval of resales. The Monitoring
Agent shall also locate and select, or provide assistance to the Municipality in locating and
selecting, Eligible Purchasers, including without limitation, ensuring compliance with the
approved Marketing Plan and lottery process.

Nothing in this Section 1 shall limit or otherwise restrict the rights of the Monitoring
Agent and the Municipality to exercise their respective options to purchase the home(s) for
Buyers earning below 80% AMI upon re-sale as provided in the Affordable Housing Restriction.

On resale of an Affordable Unit, at the request of the purchaser, the Monitoring Agent
through their designee shall, if necessary under the terms of the Affordable Housing Restriction,
issue a Resale Price Certificate recalculating the Resale Price Multiplier in accordance with the
terms of the Affordable Housing Restriction, and the purchaser may record the new Resale Price
Certificate immediately after the recording of the deed to such Affordable Unit. The Resale
Price Multiplier set forth in the most recently recorded Resale Price Certificate shall apply to
each subsequent resale of the Affordable Unit. With respect to all resales, the Monitoring Agent
may designate an appropriate third party (with the ZBA’s approval) to carry out the
responsibilities of the Monitoring Agent.

(b) Supplemental Monitoring Services. The Monitoring Agent shall provide reasonable
supplemental monitoring on its own initiative in order to ensure to the extent practicable the
compliance by the owners of the Affordable Units with the requirements of the Affordable
Housing Restriction, including without limitation the owner-occupancy requirement and the
Resale Restrictions (including recalculating the Resale Price Multiplier, if necessary). The
services hereunder shall also include considerations of requests for refinancing, approval of
capital improvements, further encumbrances and leasing an Affordable Unit. The services
hereunder shall not include any construction monitoring. The services hereunder shall include
follow-up discussions with the owners of the Affordable Units, if appropriate, after an event of
noncompliance. The Monitoring Agent shall be entitled to a reasonable fee for supplemental
monitoring services.

2. Monitoring Services Fee. As provided in the Affordable Housing Restriction for
each Affordable Unit, the Monitoring Agent shall be entitled to a fee of up to two and a half
percent (hereinafter, the “Re-sale Fee”) of the Maximum Re-sale Price, to be paid by the seller of
the Affordable Unit at each closing as a condition precedent to closing, for the services with
respect to monitoring each subsequent sales transaction for compliance with the Resale
Restrictions and the other terms of the Affordable Housing Restriction. Such fee shall be
payable for all transfers of Affordable Units, including those to an Eligible Purchaser or any
other purchaser. If the Monitoring Agent’s fee is not paid at the time of closing, the Monitoring
Agent shall be entitled to payment from the purchaser of the Affordable Unit and to bring an
action and seek an attachment of the interest of the purchaser in the Affordable Unit. The ZBA
shall have no responsibility for payment of any fee to Monitoring Agent hereunder.
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3. Enforcement Services. In the event of a violation of the provisions of a
Affordable Housing Restriction, the Monitoring Agent shall have the right to take appropriate
enforcement action against the unit owner or the unit owner’s successors in title, including,
without limitation, legal action to compel the unit owner to comply with the requirements of the
relevant Affordable Housing Restriction. The form of Affordable Housing Restriction shall
provide for payment by the unit owner of fees and expenses (including legal fees) of the
Monitoring Agent in the event enforcement action is taken against the unit owner thereunder and
shall grant to the Monitoring Agent a lien on the unit, junior to the lien of any institutional holder
of a first mortgage on the unit to secure payment of such fees and expenses. The Monitoring
Agent shall be entitled to seek recovery of its fees and expenses incurred in enforcing a
Affordable Housing Restriction against the unit owner and to assert a lien on the relevant unit to
secure payment by the unit owner of such fees and expenses.

The Monitoring Agent shall not be entitled to seek any compensation or reimbursement
from the ZBA in connection with the enforcement services under this Section, it being
understood that the Monitoring Agent shall look solely to the reimbursement rights described
above for payment of the Monitoring Agent’s costs and expenses.

4. Term. The monitoring services are to be provided for so long as there is any
Affordable Unit subject to an Affordable Housing Restriction. The term of this Agreement shall
end on the date six (6) months after the later to occur of the latest expiration date of the term of
the Affordable Housing Restriction attached to any of the Affordable Units.

5. Responsibility of Monitoring Agent. The Monitoring Agent shall not be held
liable for any action taken or omitted under this Agreement so long as it shall have acted in good
faith and without gross negligence.

6. Successor Monitoring Agent/Further Delegation/Conflict of Interest. (a) This
Agreement is terminable at will by the Monitoring Agent or the ZBA with sixty (60) days notice
to the other parties. In addition, this Agreement is terminable immediately by the ZBA should
the Monitoring Agent be dissolved or become incapable of fulfilling its obligations during the
term of this Agreement. In the event of termination of this Agreement, the ZBA shall promptly
appoint a successor monitoring agent to serve as Monitoring Agent for the remaining term of this
Agreement.

(b) The Monitoring Agent shall not delegate all or any portion of its obligations
hereunder without the prior approval of the ZBA. If the Monitoring Agent performs any
functions such as running a lottery, which would be subject to oversight by the Monitoring
Agent, the Monitoring Agent must delegate oversight of such functions to the ZBA or an entity
approved by the ZBA.

7. Indemnity. The ZBA agrees to indemnify and hold harmless the Monitoring
Agent against all damages, costs and liabilities, including reasonable attorney’s fees, asserted
against the Monitoring Agent by reason of its relationship with the Project under this Agreement
and not involving the Monitoring Agent acting in bad faith and with gross negligence.
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8. Applicable Law. This Agreement, and the application or interpretation hereof,
shall be governed by the laws of The Commonwealth of Massachusetts.

0. Binding Agreement. This Agreement shall be binding on the parties hereto, their
heirs, executors, personal representatives, successors and assigns.

10. Headings. All paragraph headings in this Agreement are for the convenience of
reference only and are not intended to qualify the meaning of the paragraph.

11. Entire Agreement. This Agreement supersedes all prior agreements between the
parties with respect to the Project, whether oral or written, including without limitation, all
correspondence between the parties and between counsels for their respective parties. This
Agreement constitutes the sole and entire agreement between the parties hereto with respect to
the subject transaction, and the rights, duties, and obligations of the parties with respect thereto.
In executing this Agreement, the Monitoring Agent acknowledges that the Monitoring Agent is
not relying on any statement, representation, warranty, covenant or agreement of any kind made
by the ZBA or any employee or agent of any of the foregoing, except for the agreements set forth
herein.

13. Definitions. Any capitalized term used and not defined herein shall have the same
meaning as set forth in the Regulatory Agreement or the Affordable Housing Restriction.

[signature page follows]

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed as
of the date first written above.

as designated representative of the Nantucket Housing Authority;
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By:

By:

NHA PROPERTIES INC

Name:
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From: Lee S. Smith

To: Eleanor Antonietti

Cc: John Giorgio

Subject: Abrem Quarry Monitoring Agent Services Agreement
Date: Tuesday, May 03, 2016 10:10:05 AM
Attachments: imaqge001.png

KP-#553847-v2-Monitoring Services Aareement.DOCX

Hi Eleanor,

Attached please find the Monitoring Services Agreement with my proposed edits. | have
attempted to keep the document close to the form that was recorded as an attachment to the
Regulatory Agreement. Please note in particular that Housing Nantucket has proposed collecting a
“re-sale fee” of 2.5% of the max sale price. The recorded Deed Riders call for a re-sale fee of % of
1% of the max re-sale price.

Please let me know if you have any questions or would like to discuss the matter.
Thank you.

-Lee

Lee S. Smith, Esq.
Kopelman and Paige, P.C.
101 Arch Street, 12th Floor
Boston, MA 02110

0O: (617) 654 1809

F: (617) 654 1735

[smith@Xk-plaw.com
wWww.k-plaw.com

This message and the documents attached to it, if any, are intended only for the use of the addressee and may contain
information that is PRIVILEGED and CONFIDENTIAL and/or may contain ATTORNEY WORK PRODUCT. If you are not the
intended recipient, you are hereby notified that any dissemination of this communication is strictly prohibited. If you have
received this communication in error, please delete all electronic copies of this message and attachments thereto, if any,
and destroy any hard copies you may have created and notify me immediately.

From: Eleanor Antonietti [mailto:eantonietti@nantucket-ma.gov]
Sent: Monday, April 25, 2016 3:25 PM

To: Lee S. Smith

Subject: FW: FW: Abrem Quarry Monitoring Agent Opinion Letter

Good afternoon Lee:

Could you please review the attached submitted by Anne Kuszpa at your
nearest convenience. | am going to have the Zoning Board of Appeals sign
this, if it passes your and their muster.

Eleanor W. Antonietti
Zoning Administrator
Land Use Specialist
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MONITORING SERVICES AGREEMENT

	This Monitoring Services Agreement (this "Agreement") is made this ___ day of _________, 2016, by and between the ZONING BOARD OF APPEALS for the Town of Nantucket Zoning Board of Appeals, having an address at 2 Fairgrounds Road, Nantucket, MA  02554, (“ZBA"), and NHA Properties Inc., d/b/a Housing Nantucket, having an address at 75 Old South Road, Nantucket, MA  02554 (the “Monitoring Agent”), and Nantucket Housing Authority, having an address of 3 Manta Drive, Nantucket, MA 02554 (the “Secondary Monitoring Agent”.

RECITALS

WHEREAS, a housing development known as "Abrem Quarry" (“the Project”) has been constructed in the Town of Nantucket (the "Municipality"); and

WHEREAS, the Project is subject to a comprehensive permit (the "Comprehensive Permit") from the ZBA under Chapter 40B of the Massachusetts General Laws, which permit is recorded at the Nantucket County Registry of Deeds/Registry District of the Land Court (the "Registry") in Book 01057 at Page 266; and

WHEREAS, the Comprehensive Permit has specified that seven (7) units, or 25% of the total units in the Project will be affordable units (the "Affordable Units") which will be subject to a Regulatory Agreement to restrict the sale of the Affordable Units to eligible affordable home owners who have household incomes no greater than 80% of the annual median income for Nantucket as defined by HUD, and that they will be paying no more than 30% of their annual income for their interest and principal mortgage payments, real estate taxes, insurance and homeowners' association fees; and 

WHEREAS, pursuant to the terms of the Comprehensive Permit and a Regulatory Agreement dated as of December 1, 2006 and  of even date, recorded at said Registry in Book 01057 1064, Page 266 105 (the “Regulatory Agreement”), the Affordable Units will be sold to households earning no more than eighty percent (80%) of the median income, by household size, for the Nantucket County (the "Base Income") as published from time to time by the Department of Housing and Community Development of the Commonwealth of Massachusetts or successor agency ("DHCD"); and

WHEREAS, the Affordable Units are subject to deed riders governing re-sale (the "Affordability Requirement") in perpetuity, or to the extent permissible by law, but in no event for a period less than 99 years; and

WHEREAS, pursuant to the requirements of the Comprehensive Permit and the Regulatory Agreement, a monitoring agent shall be retained to perform monitoring and enforcement services regarding compliance of the Project with the Affordability Requirement; and 

WHEREAS, NHA Properties Inc. (formerly d/b/a Nantucket Housing Office), is the Monitoring Agent named in the original deed rider for each of the Affordable Units and Nantucket Housing Authority is the Secondary Monitoring Agent named in the original deed rider for each of the Affordable Units and the parties now desire to formalize the roles and responsibilities of each of the parties by entering into this Agreement, 

	

	NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto, intending to be legally bound, hereby agree as follows:



	1.	Monitoring Services.  Monitoring Agent shall monitor the compliance of the Project with the Aaffordability Rrequirements of the Comprehensive Permit, Regulatory Agreement and applicable deed rider, as more fully described herein.



(a)  Affordability Requirement; Re-Sales.  



(i) Resales. The Monitoring Agent agrees to monitor re-sales of Affordable Units (including setting Maximum Re-sale Prices within fourteen days of such requests from sellers of Affordable Units, review of income and asset certifications, deeds, and deed riders in the manner described above for initial sales set forth in the applicable deed rider and Regulatory Agreement), for compliance with the terms of the Regulatory Agreement and consistency with the form of deed rider attached to the deed to the applicable Affordable Unit,  Affordable Housing Restriction, and issuance of certifications, as appropriate, in connection with approval of re-sales and the payment of recapture amounts to the Municipality. The Monitoring Agent shall also locate and select, or provide assistance to the Municipality in locating and selecting, Eligible Purchasers, including without limitation, ensuring compliance with the approved Marketing Plan and lottery process in accordance with the applicable deed rider, Regulatory Agreement and applicable state and federal laws, rules and regulations.



Nothing in this Section 1 shall limit or otherwise restrict the rights of the Monitoring Agent and the Municipality to exercise their respective options to purchase the home(s) for Buyers earning below 80% AMI upon re-sale as provided in the Affordable Housing Restriction.



On resale of an Affordable Unit, at the request of the purchaser, the Monitoring Agent through their designee shall, if necessary under the terms of the Affordable Housing Restriction, issue a Resale Price Certificate recalculating the Resale Price Multiplier in accordance with the terms of the Affordable Housing Restriction, and the purchaser may record the new Resale Price Certificate immediately after the recording of the deed to such Affordable Unit.  The Resale Price Multiplier set forth in the most recently recorded Resale Price Certificate shall apply to each subsequent resale of the Affordable Unit.  With respect to all resales, the Monitoring Agent may designate an appropriate third party (with the ZBA’s approval) to carry out the responsibilities of the Monitoring Agent.  



	(b) Supplemental Monitoring Services.  The Monitoring Agent shall provide reasonable supplemental monitoring on its own initiative in order to ensure to the extent practicable the compliance by the owners of the Affordable Units with the requirements of the Affordable Housing Restriction Affordability Requirement, including without limitation the owner-occupancy requirement and the Rre-sale Rrestrictions (including recalculating the Re-sale Price Multiplier, if necessary).  The services hereunder shall also include considerations of requests for refinancing, approval of capital improvements, further encumbrances and leasing an Affordable Unit. The services hereunder shall not include any construction monitoring.  The services hereunder shall include follow-up discussions with the owners of the Affordable Units, if appropriate, after an event of noncompliance.  The Monitoring Agent shall be entitled to a reasonable fee for supplemental monitoring services.



	2.	Monitoring Services Fee.  As provided in the Affordable Housing Restrictiondeed rider for each Affordable Unit, the Monitoring Agent shall be entitled to a fee of up to two and a half percent (or such other amounts as set forth in the applicable deed rider, hereinafter, the “Re-sale Fee”) of the Maximum Re-sale Price, regardless of whether the Affordable Unit is being sold to an Eligible Purchaser, as that term is defined in the Deed Rider, or the Municipality, or to a third party at fair market value under the terms of the deed rider.  In the event that the Property is sold for less than the Maximum Re-Sale Price, the fee shall be equal to ¾ of 1% of the actual re-sale price (or such other amounts as may be provided in the applicable deed rider).  The re-sale fee shall  to be paid by the seller of the Affordable Unit at each closing as a condition precedent to closing, for the services with respect to monitoring each subsequent sales transaction for compliance with the Affordability Requirement as set forth in this Agreement Resale Restrictions and the other terms of the Affordable Housing Restriction.   Such fee shall be payable for all transfers of Affordable Units, including those to an Eligible Purchaser, the Municipality,  or any other purchaser.  If the Monitoring Agent’s fee is not paid at the time of closing, the Monitoring Agent shall be entitled to payment from the purchaser of the Affordable Unit and to bring an action and seek an attachment of the interest of the purchaser in the Affordable Unit.  The ZBA shall have no responsibility for payment of any fee to Monitoring Agent hereunder. 	Comment by Administrator: The Deed Rider calls for a re-sale fee of ¾ of 1% of the max re-sale price.
It is also stated to be shared with Nantucket Housing Authority.  Please advise.



3. 	Enforcement Services.  In the event of a violation of the provisions of the applicable deed rider, the Affordability Requirement, or the Regulatory Agreement, a Affordable Housing Restriction, the Monitoring Agent shall have the right, with the prior consent of the ZBA, to take appropriate enforcement action against the unit owner or the unit owner’s successors in title, including, without limitation, legal action to compel the unit owner to comply with the requirements of the relevant deed rider, the Affordability Requirement, or the Regulatory Agreement, all as is provided in the relevant deed rider and/or Regulatory Agreement.   Affordable Housing Restriction.  The form of Affordable Housing Restriction shall provide for payment by the unit owner of fees and expenses (including legal fees) of the Monitoring Agent in the event enforcement action is taken against the unit owner thereunder and shall grant to the Monitoring Agent a lien on the unit, junior to the lien of any institutional holder of a first mortgage on the unit to secure payment of such fees and expenses.  The Monitoring Agent shall be entitled to seek recovery of its fees and expenses incurred in enforcing the deed rider, the Affordability Requirement, or the Regulatory Agreement a Affordable Housing Restriction against the unit owner and to assert a lien on the relevant unit to secure payment by the unit owner of such fees and expenses.



In the event of a violation of the provisions of the Comprehensive Permit, the Zoning Bylaw or the Nantucket Code, the Monitoring Agent shall, with the prior consent of the ZBA, first attempt appropriate enforcement action against the unit owner to compel the unit owner to comply with the relevant requirements thereof by issuing written notice of the alleged violation(s), cease and desist orders, or similar enforcement requests. The Monitoring Agent shall provide the Zoning Enforcement Officer with copies of any and all such notices and orders.  In the event that such violations are not cured within a reasonable period of time, the Monitoring Agent shall then refer the matter to the Zoning Enforcement Officer and request that an enforcement action be brought in accordance with the provisions of Chapter 139, Article V, § 139-25 of the Nantucket Code.



	The Monitoring Agent shall not be entitled to seek any compensation or reimbursement from the ZBA in connection with the enforcement services under this Section, it being understood that the Monitoring Agent shall look solely to the reimbursement rights described in the applicable deed rider above for payment of the Monitoring Agent’s costs and expenses.  



	4.	Term.  The monitoring services are to be provided for so long as there is any Affordable Unit subject to the Affordability Requirement.an Affordable Housing Restriction.  The term of this Agreement shall end on the date six (6) months after the later to occur of the latest expiration date of the term of the Affordable Housing Restriction attached to any of the Affordable Units.  Notwithstanding the above, this Agreement may be terminated at will by the Monitoring Agent or the ZBA with sixty (60) days written notice to the other parties.  In addition, this Agreement may be terminated immediately by the ZBA in the event that the Monitoring Agent be dissolved, becomes incapable of, or otherwise neglects or refuses to fulfill its obligations during the term of this Agreement.  



	5.	Responsibility of Monitoring Agent.  The Monitoring Agent shall be responsible for such actions and responsibilities as are set forth in the Regulatory Agreement and applicable deed rider and this Agreement.  To the extent such instruments require the Monitoring Agent to act together with the Secondary Monitoring Agent, the Monitoring Agent shall act in good faith to collaborate and perform such actions are required thereunder.   



The Monitoring Agent shall not be held liable for any action taken or omitted under this Agreement so long as it shall have acted in good faith and without gross negligence.



	6.	Responsibility of Secondary Monitoring Agent.  The Secondary Monitoring Agent shall be responsible for such actions and responsibilities as are set forth in the Regulatory Agreement and applicable deed rider.  To the extent such instruments require the Monitoring Agent to act together with the Secondary Monitoring Agent, the Secondary Monitoring Agent shall act in good faith to collaborate and perform such actions are required thereunder.    In the event that this Agreement is terminated for any reason, the Secondary Monitoring Agent shall act as the primary Monitoring Agent until such time as a successor Monitoring Agent is duly appointed.  



	67.	Successor Monitoring Agent/Further Delegation/Conflict of Interest.  (a) This Agreement is terminable at will by the Monitoring Agent or the ZBA with sixty (60) days notice to the other parties. In addition, this Agreement is terminable immediately by the ZBA should the Monitoring Agent be dissolved or become incapable of fulfilling its obligations during the term of this Agreement. In the event of termination of this Agreement, the ZBA shall promptly appoint a successor monitoring agent to serve as Monitoring Agent for the remaining term of this Agreement. 

(b) The Monitoring Agent shall not delegate all or any portion of its obligations hereunder without the prior approval of the ZBA. If the Monitoring Agent performs any functions such as running a lottery, which would be subject to oversight by the Monitoring Agent, the Monitoring Agent must delegate oversight of such functions to the ZBA or an entity approved by the ZBA.



8.	ZBA Designee.  The ZBA may designate an agent to act on its behalf with respect to the subject matter of this Agreement.  Any such designation shall be made in writing, including the name and contact information of such designee, and provided to the Monitoring Agent and the Secondary Monitoring Agent.



9.	Third-Party Beneficiaries.  The ZBA shall be entitled to enforce this Agreement and may rely upon the benefits of this Agreement.



710.	Indemnity.  The ZBA agrees to indemnify and hold harmless the Monitoring Agent against all damages, costs and liabilities, including reasonable attorney’s fees, asserted against the Monitoring Agent by reason of its relationship with the Project under this Agreement and not involving the Monitoring Agent acting in bad faith and with gross negligence.  



	811.	Applicable Law.  This Agreement, and the application or interpretation hereof, shall be governed by the laws of The Commonwealth of Massachusetts.



912.	Binding Agreement.  This Agreement shall be binding on the parties hereto, their heirs, executors, personal representatives, successors and assigns.



	1013.	Headings.  All paragraph headings in this Agreement are for the convenience of reference only and are not intended to qualify the meaning of the paragraph.



	14.	Conflict.  In the event that any terms of this Agreement conflict with the terms of the Regulatory Agreement or the applicable deed rider, the terms of the Regulatory Agreement or the applicable deed rider shall be controlling.	



	1115.	Entire Agreement. This Agreement supersedes all prior agreements between the parties with respect to the Project, whether oral or written, including without limitation, all correspondence between the parties and between counsels for their respective parties. This Agreement constitutes the sole and entire agreement between the parties hereto with respect to the subject transaction, and the rights, duties, and obligations of the parties with respect thereto.  In executing this Agreement, the Monitoring Agent acknowledges that the Monitoring Agent is not relying on any statement, representation, warranty, covenant or agreement of any kind made by the ZBA or any employee or agent of any of the foregoing, except for the agreements set forth herein.



	1316.	Definitions.  Any capitalized term used and not defined herein shall have the same meaning as set forth in the Regulatory Agreement or the applicable deed rider. Affordable Housing Restriction.

[signature page follows]







IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed as of the date first written above.



____________________ as designated representative of the Nantucket Housing Authority; 



By:							





MUNICIPALITY

Town of Nantucket Zoning Board of Appeals

By:





					

Name:

Title:





MONITORING AGENT

NHA Properties, Inc., d/b/a Housing Nantucket

By:





					

Name:

Title:







SECONDARY MONITORING AGENT

Nantucket Housing Authority 

By:





					

Name:

[bookmark: _GoBack]Title:

A Properties, Inc. d/b/a Housing Nantucket
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MONITORING SERVICES AGREEMENT

This Monitoring Services Agreement (this "Agreement") is made this ___ day of

, 2016, by and between the Town of Nantucket Zoning Board of Appeals, having an ’//{ Deleted: the ZONING BOARD OF }
address at 2 Fairgrounds Road, Nantucket, MA 02554, (“ZBA"), NHA Properties Inc., d/b/a APPEALS for
Housing Nantucket, having an address at 75 Old South Road, Nantucket, MA 02554 (the ( Deleted: and ]

“Monitoring Agent”), and Nantucket Housing Authority, having an address of 3 Manta Drive,
Nantucket, MA 02554 (the “Secondary Monitoring Agent”.

RECITALS

WHEREAS, a housing development known as "Abrem Quarry" (“the Project”) has been
constructed in the Town of Nantucket (the "Municipality"); and

WHEREAS, the Project is subject to a comprehensive permit (the "Comprehensive
Permit") from the ZBA under Chapter 40B of the Massachusetts General Laws, which permit is
recorded at the Nantucket County Registry of Deeds, (the "Registry™) in Book 1057 at Page 266; (//{ Deleted: /Registry District of the Land Court }
and ~{Deleted: 0 )

WHEREAS, the Comprehensive Permit has specified that seven (7) units, or 25% of the
total units in the Project will be affordable units (the "Affordable Units™) which will be subject to
a Regulatory Agreement to restrict the sale of the Affordable Units to eligible affordable home
owners who have household incomes no greater than 80% of the annual median income for
Nantucket as defined by HUD, and that they will be paying no more than 30% of their annual
income for their interest and principal mortgage payments, real estate taxes, insurance and
homeowners' association fees; and

WHEREAS, pursuant to the terms of the Comprehensive Permit and a

Regulatory Agreement dated as of December 1, 2006 and recorded at said Registry in ’//{ Deleted: of even date, }
Book 1064, Page 105 (the “Regulatory Agreement”), the Affordable Units will be sold ///{ Deleted: 01057 ]
to households earning no more than eighty percent (80%) of the median income, by \{ Deleted: 266 )
household size, for Nantucket County (the "Base Income™) as published from time to ] { Deloted: the ]

time by the Department of Housing and Community Development of the
Commonwealth of Massachusetts or successor agency ("DHCD"); and

WHEREAS, the Affordable Units are subject to deed riders governing re-sale (the
"Affordability Requirement") in perpetuity, or to the extent permissible by law, but in no
event for a period less than 99 years; and

WHEREAS, pursuant to the requirements of the Comprehensive Permit and the
Requlatory Agreement, a monitoring agent shall be retained to perform monitoring and
enforcement services regarding compliance of the Project with the Affordability

Requirement; and

WHEREAS, NHA Properties Inc. (formerly d/b/a Nantucket Housing Office), is the
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Monitoring Agent named in the original deed rider for each of the Affordable Units and
Nantucket Housing Authority is the Secondary Monitoring Agent named in the original deed
rider for each of the Affordable Units and the parties now desire to formalize the roles and
responsibilities of each of the parties by entering into this Agreement,

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the parties hereto, intending to be legally bound, hereby agree

as follows:
1. Monitoring Services. Monitoring Agent shall monitor the compliance of the
Project with the affordability requirements of the Comprehensive Permit, Regulatory Agreement _—{ Deleted: A )
and applicable deed rider, as more fully described herein. \ﬁ Deleted: R ]
Affordability R ) t Re-Sal Deleted: (i) Resales. ]
@) oraadiiity equirement, Re-o4dles. Deleted: described above for initial sales J
The Monitoring Agent agrees to monitor re-sales of Affordable Units (including setting Deleted: Affordable Housing Restriction, |
Maximum Re-sale Prices within fourteen days of such requests from sellers of Affordable Units, | Deler:ed:‘Nothin_g inhthis. Shectiofn& shall limit
review of income and asset certifications, deeds, and deed riders in the manner, set forth in the Monitoring Agent and the Municipelity to
applicable deed rider and Regulatory Agreement), for compliance with the terms of the exercise their respective options to purchase
Regulatory Agreement and consistency with the form of deed rider attached to the deed to the the home(s) for Buyers earning below 80%

AMI upon re-sale as provided in the

applicable Affordable Unit, and issuance of certifications, as appropriate, in connection with / Affordable Housing Restriction.

approval of re-sales and the payment of recapture amounts to the Municipality. The Monitoring

Deleted: On resale of an Affordable Unit, at

Agent shall also locate and select, or provide assistance to the Municipality in locating and [ ] e request of the purchaser, the Monitoring
selecting, Eligible Purchasers, including without limitation, ensuring compliance with the Agent through their designee shall, if
approved Marketing Plan and lottery process_in accordance with the applicable deed rider, Ef;jjf:gWR”eZ;’r?;EZitiQi‘;fé'lif.eﬁé’ﬁ.‘iib'e
Regulatory Agreement and applicable state and federal laws, rules and regulations. Certificate recalculating the Resale Price

Multiplier in accordance with the terms of the
Affordable Housing Restriction, and the

M ““/, purchaser may record the new Resale Price
/ Certificate immediately after the recording of

(b) Supplemental Monitoring Services. The Monitoring Agent shall provide reasonable the deed to such Affordable Unit. The Resale
supplemental monitoring on its own initiative in order to ensure to the extent practicable the ferc'f)f d’:‘;g‘gg‘g; Sper‘i;g’(‘;g}f‘itztg‘gﬁg{lege“}'ym
compliance by the owners of the Affordable Units with the requirements of the, Affordability each subsequent resale of the Amrdamf %,{il,
Requirement, including without limitation the owner-occupancy requirement and the ye-sale With respect to all resales, the Monitoring
Jestrictions (including recalculating the Re-sale Price Multiplier, if necessary). The services @35?&?%geAs"sggatigcgi;)%ocgrr'ratmliﬁepmy
hereunder shall also include considerations of requests for refinancing, approval of capital responsibilities Offﬁe Monitoringﬁgem_ q
improvements, further encumbrances and leasing an Affordable Unit. The services hereunder Deleted: Affordable Housing Restriction ]
shall not include any construction monitoring. The services hereunder shall include follow-up Deletod R ]
discussions with the owners of the Affordable Units, if appropriate, after an event of :
noncompliance. | Deleted: R )

Deleted: The Monitoring Agent shall be
entitled to a reasonable fee for supplemental
monitoring services.

Deleted: Affordable Housing Restriction J

Comment [A1]: The Deed Rider calls for a
re-sale fee of % of 1% of the max re-sale price.
It is also stated to be shared with Nantucket
Housing Authority. Please advise.

Formatted: Not Highlight J

2. Monitoring Services Fee. As provided in the deed rider for each Affordable Unit,
the Monitoring Agent shall be entitled to a fee of up to two and a half percent (or such other
amounts as set forth in the applicable deed rider, hereinafter, the “Re-sale Fee”) of the Maximum
Re-sale Price, regardless of whether the Affordable Unit is being sold to an Eligible Purchaser,
as that term is defined in the Deed Rider, or the Municipality, or to a third party at fair market
value under the terms of the deed rider. In the event that the Property is sold for less than the

|
|
|

7/
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Maximum Re-Sale Price, the fee shall be equal to % of 1% of the actual re-sale price (or such /[ Formatted: Not Highlight ]
other amounts as may be provided in the applicable deed rider). The re-sale fee shall _be paid by /{ Deleted: to ]
the seller of the Affordable Unit at each closing as a condition precedent to closing, for the
services with respect to monitoring each subsequent sales transaction for compliance with the
Affordability Requirement as set forth in this Agreement_ Such fee shall be payable for all /{ Deleted: Resale Restrictions and the other }
transfers of Affordable Units, including those to an Eligible Purchaser, the Municipality, or any terms of the Affordable Housing Restriction.
other purchaser. If the Monitoring Agent’s fee is not paid at the time of closing, the Monitoring

Agent shall be entitled to payment from the purchaser of the Affordable Unit and to bring an

action and seek an attachment of the interest of the purchaser in the Affordable Unit. The ZBA

shall have no responsibility for payment of any fee to Monitoring Agent hereunder.

3. Enforcement Services. In the event of a violation of the provisions of the
applicable deed rider, the Affordability Requirement, or the Regulatory Agreement,, the ___{ Deleted: a Affordable Housing Restriction, |
Monitoring Agent shall have the right, with the prior consent of the ZBA, to take appropriate
enforcement action against the unit owner or the unit owner’s successors in title, including,
without limitation, legal action to compel the unit owner to comply with the requirements of the
relevant deed rider, the Affordability Requirement, or the Regulatory Agreement, all as is

provided in the relevant deed rider and/or Regulatory Agreement. The Monitoring Agent shall Deleted: Affordable Housing Restriction.
be entitled to seek recovery of its fees and expenses incurred in enforcing the deed rider, the The form of Affordable Housing Restriction
ffordability Requirement, or the Regulatory Agreement against the unit owner and to assert a shall provide for payment by the unit owner of
A_‘ oraa y q ! 2 g Y AQ - A9 fees and expenses (including legal fees) of the
lien on the relevant unit to secure payment by the unit owner of such fees and expenses. \ Monitoring Agent in the event enforcement

action is taken against the unit owner
thereunder and shall grant to the Monitoring

In the event of a violation of the provisions of the Comprehensive Permit, the Zoning Agent a lien on the unit, junior to the lien of
Bylaw or the Nantucket Code, the Monitoring Agent shall, with the prior consent of the ZBA, any institutional holder of a first mortgage on
first attempt appropriate enforcement action against the unit owner to compel the unit owner to te*)‘(ep‘elrfl‘s'tego secure payment of such fees and

comply with the relevant requirements thereof by issuing written notice of the alleged
violation(s), cease and desist orders, or similar enforcement requests. The Monitoring Agent
shall provide the Zoning Enforcement Officer with copies of any and all such notices and orders.
In the event that such violations are not cured within a reasonable period of time, the Monitoring
Agent shall then refer the matter to the Zoning Enforcement Officer and request that an
enforcement action be brought in accordance with the provisions of Chapter 139, Article V, 8§
139-25 of the Nantucket Code.

Deleted: a Affordable Housing Restriction J

The Monitoring Agent shall not be entitled to seek any compensation or reimbursement
from the ZBA in connection with the enforcement services under this Section, it being
understood that the Monitoring Agent shall look solely to the reimbursement rights described in
the applicable deed rider for payment of the Monitoring Agent’s costs and expenses. /[ Deleted: above }

4. Term. The monitoring services are to be provided for so long as there is any
Affordable Unit subject to the Affordability Requirement, The term of this Agreement shall end —{ Deleted: an Affordable Housing Restriction. |
on the date six (6) months after the later to occur of the latest expiration date of the term of the
Affordable Housing Restriction attached to any of the Affordable Units._Notwithstanding the
above, this Agreement may be terminated at will by the Monitoring Agent or the ZBA with sixty
(60) days written notice to the other parties. In addition, this Agreement may be terminated
immediately by the ZBA in the event that the Monitoring Agent be dissolved, becomes incapable
of, or otherwise neglects or refuses to fulfill its obligations during the term of this Agreement.

23



5. Responsibility of Monitoring Agent. The Monitoring Agent shall be responsible
for such actions and responsibilities as are set forth in the Regulatory Agreement and applicable
deed rider and this Agreement. To the extent such instruments require the Monitoring Agent to
act together with the Secondary Monitoring Agent, the Monitoring Agent shall act in good faith
to collaborate and perform such actions are required thereunder. | _{ Deleted: ]

The Monitoring Agent shall not be held liable for any action taken or omitted under this
Agreement so long as it shall have acted in good faith and without gross negligence.

6. Responsibility of Secondary Monitoring Agent. The Secondary Monitoring
Agent shall be responsible for such actions and responsibilities as are set forth in the Regulatory
Agreement and applicable deed rider. To the extent such instruments require the Monitoring
Agent to act together with the Secondary Monitoring Agent, the Secondary Monitoring Agent
shall act in good faith to collaborate and perform such actions are required thereunder. In the
event that this Agreement is terminated for any reason, the Secondary Monitoring Agent shall act
as the primary Monitoring Agent until such time as a successor Monitoring Agent is duly

appointed.

g Successor Monitoring Agent/Further Delegation/Conflict of Interest. In the event « Deleted: (a) This Agreement is terminable at
of termination of this Agreement, the ZBA shall promptly appoint a successor monitoring agent Z‘I’)'('t' b(yag;ed’;/";”r:f)‘;i”cfg(ﬁ%‘;";t%'e:heaﬁi? Yﬁ'th
to serve as Monitoring Agent for the remaining term of this Agreement. The Monitoring Agent addﬁion, thisyAgreement is termingme )
shall not delegate all or any portion of its obligations hereunder without the prior approval of the immediately by the ZBA should the
ZBA. If the Monitoring Agent performs any functions such as running a lottery, which would be Monitoring Agent be dissolved or become

. . .. L. . incapable of fulfilling its obligations during the
subject to pver5|ght by the Monltorl_ng Agent, the Monitoring Agent must delegate oversight of term of this Agreement.
such functions to the ZBA or an entity approved by the ZBA. Formatted: Indent. First e 0" ]

8. ZBA Designee. The ZBA may designate an agent to act on its behalf with respect Deleted: 6 )
to the subject matter of this Agreement. Any such designation shall be made in writing, '(%?'e‘ed: 1 }
including the name and contact information of such designee, and provided to the Monitoring . =
Agent and the Secondary Monitoring Agent. Formatted: Underline )

9. Third-Party Beneficiaries. The ZBA shall be entitled to enforce this Agreement ~__—{ Formatted: No underiine ]
and may rely upon the benefits of this Agreement, /{ Formatted: Underline ]

Jo. Indemnity. The ZBA agrees to indemnify and hold harmless the Monitoring /[ Deleted: 7 ]

Agent against all damages, costs and liabilities, including reasonable attorney’s fees, asserted
against the Monitoring Agent by reason of its relationship with the Project under this Agreement

and not involving the Monitoring Agent acting in bad faith and with gross negligence, /[ Deleted: ]
11.  Applicable Law. This Agreement, and the application or interpretation hereof, | Deleted: 8 ]

shall be governed by the laws of The Commonwealth of Massachusetts.

J2. Binding Agreement. This Agreement shall be binding on the parties hereto, their /[ Deleted: 9 ]
heirs, executors, personal representatives, successors and assigns.
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A3. Headings. All paragraph headings in this Agreement are for the convenience of /[ Deleted: 10

reference only and are not intended to qualify the meaning of the paragraph.

14. _ Conflict. In the event that any terms of this Agreement conflict with the terms of __—{ Formatted: No underline

the Regulatory Agreement or the applicable deed rider, the terms of the Regulatory Agreement
or the applicable deed rider shall be controlling.

15.  Entire Agreement. This Agreement supersedes all prior agreements between the ~—{ Deleted: 11

parties with respect to the Project, whether oral or written, including without limitation, all
correspondence between the parties and between counsels for their respective parties. This
Agreement constitutes the sole and entire agreement between the parties hereto with respect to
the subject transaction, and the rights, duties, and obligations of the parties with respect thereto.
In executing this Agreement, the Monitoring Agent acknowledges that the Monitoring Agent is
not relying on any statement, representation, warranty, covenant or agreement of any kind made
by the ZBA or any employee or agent of any of the foregoing, except for the agreements set forth
herein.

l6. Definitions. Any capitalized term used and not defined herein shall have the same /{ Deleted: 13

meaning as set forth in the Regulatory Agreement or the applicable deed rider,, //{ Deleted: Affordable Housing Restriction.

[signature page follows]

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed as
of the date first written above.

Deleted: as

vM UNICIPALITY designated representative of the Nantucket
. Housing Authority; 1
Town of Nantucket Zoning Board of Appeals 1
By: By: il
1

Name:
Title:

MONITORING AGENT
NHA Properties, Inc., d/b/a Housing Nantucket
By:

Name:
Title:
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SECONDARY MONITORING AGENT
Nantucket Housing Authority
By:

Name:
Title:

553847.2/NANT/0001
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CLEAN Attorney Draft without Tracking
MONITORING SERVICES AGREEMENT

This Monitoring Services Agreement (this "Agreement") is made this ___ day of
, 2016, by and between the Town of Nantucket Zoning Board of Appeals, having an
address at 2 Fairgrounds Road, Nantucket, MA 02554, (“ZBA"™), NHA Properties Inc., d/b/a
Housing Nantucket, having an address at 75 Old South Road, Nantucket, MA 02554 (the
“Monitoring Agent”), and Nantucket Housing Authority, having an address of 3 Manta Drive,
Nantucket, MA 02554 (the “Secondary Monitoring Agent”.

RECITALS

WHEREAS, a housing development known as "Abrem Quarry" (“the Project”) has been
constructed in the Town of Nantucket (the "Municipality"); and

WHEREAS, the Project is subject to a comprehensive permit (the "Comprehensive
Permit") from the ZBA under Chapter 40B of the Massachusetts General Laws, which permit is
recorded at the Nantucket County Registry of Deeds (the "Registry") in Book 1057 at Page 266;
and

WHEREAS, the Comprehensive Permit has specified that seven (7) units, or 25% of the
total units in the Project will be affordable units (the "Affordable Units™) which will be subject to
a Regulatory Agreement to restrict the sale of the Affordable Units to eligible affordable home
owners who have household incomes no greater than 80% of the annual median income for
Nantucket as defined by HUD, and that they will be paying no more than 30% of their annual
income for their interest and principal mortgage payments, real estate taxes, insurance and
homeowners' association fees; and

WHEREAS, pursuant to the terms of the Comprehensive Permit and a
Regulatory Agreement dated as of December 1, 2006 and recorded at said Registry in
Book 1064, Page 105 (the “Regulatory Agreement”), the Affordable Units will be sold
to households earning no more than eighty percent (80%) of the median income, by
household size, for Nantucket County (the "Base Income") as published from time to
time by the Department of Housing and Community Development of the
Commonwealth of Massachusetts or successor agency ("DHCD"); and

WHEREAS, the Affordable Units are subject to deed riders governing re-sale (the
"Affordability Requirement"”) in perpetuity, or to the extent permissible by law, but in no
event for a period less than 99 years; and

WHEREAS, pursuant to the requirements of the Comprehensive Permit and the
Regulatory Agreement, a monitoring agent shall be retained to perform monitoring and
enforcement services regarding compliance of the Project with the Affordability
Requirement; and

WHEREAS, NHA Properties Inc. (formerly d/b/a Nantucket Housing Office), is the
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Monitoring Agent named in the original deed rider for each of the Affordable Units and
Nantucket Housing Authority is the Secondary Monitoring Agent named in the original deed
rider for each of the Affordable Units and the parties now desire to formalize the roles and
responsibilities of each of the parties by entering into this Agreement,

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the parties hereto, intending to be legally bound, hereby agree
as follows:

1. Monitoring Services. Monitoring Agent shall monitor the compliance of the
Project with the affordability requirements of the Comprehensive Permit, Regulatory Agreement
and applicable deed rider, as more fully described herein.

(a) Affordability Requirement; Re-Sales.

The Monitoring Agent agrees to monitor re-sales of Affordable Units (including setting
Maximum Re-sale Prices within fourteen days of such requests from sellers of Affordable Units,
review of income and asset certifications, deeds, and deed riders in the manner set forth in the
applicable deed rider and Regulatory Agreement), for compliance with the terms of the
Regulatory Agreement and consistency with the form of deed rider attached to the deed to the
applicable Affordable Unit, and issuance of certifications, as appropriate, in connection with
approval of re-sales and the payment of recapture amounts to the Municipality. The Monitoring
Agent shall also locate and select, or provide assistance to the Municipality in locating and
selecting, Eligible Purchasers, including without limitation, ensuring compliance with the
approved Marketing Plan and lottery process in accordance with the applicable deed rider,
Regulatory Agreement and applicable state and federal laws, rules and regulations.

(b) Supplemental Monitoring Services. The Monitoring Agent shall provide reasonable
supplemental monitoring on its own initiative in order to ensure to the extent practicable the
compliance by the owners of the Affordable Units with the requirements of the Affordability
Requirement, including without limitation the owner-occupancy requirement and the re-sale
restrictions (including recalculating the Re-sale Price Multiplier, if necessary). The services
hereunder shall also include considerations of requests for refinancing, approval of capital
improvements, further encumbrances and leasing an Affordable Unit. The services hereunder
shall not include any construction monitoring. The services hereunder shall include follow-up
discussions with the owners of the Affordable Units, if appropriate, after an event of
noncompliance.

2. Monitoring Services Fee. As provided in the deed rider for each Affordable Unit,
the Monitoring Agent shall be entitled to a fee of up to two and a half percent (or such other
amounts as set forth in the applicable deed rider, hereinafter, the “Re-sale Fee”) of the Maximum
Re-sale Price, regardless of whether the Affordable Unit is being sold to an Eligible Purchaser,
as that term is defined in the Deed Rider, or the Municipality, or to a third party at fair market
value under the terms of the deed rider. In the event that the Property is sold for less than the
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Maximum Re-Sale Price, the fee shall be equal to % of 1% of the actual re-sale price (or such
other amounts as may be provided in the applicable deed rider). The re-sale fee shall be paid by
the seller of the Affordable Unit at each closing as a condition precedent to closing, for the
services with respect to monitoring each subsequent sales transaction for compliance with the
Affordability Requirement as set forth in this Agreement Such fee shall be payable for all
transfers of Affordable Units, including those to an Eligible Purchaser, the Municipality, or any
other purchaser. If the Monitoring Agent’s fee is not paid at the time of closing, the Monitoring
Agent shall be entitled to payment from the purchaser of the Affordable Unit and to bring an
action and seek an attachment of the interest of the purchaser in the Affordable Unit. The ZBA
shall have no responsibility for payment of any fee to Monitoring Agent hereunder.

3. Enforcement Services. In the event of a violation of the provisions of the
applicable deed rider, the Affordability Requirement, or the Regulatory Agreement, the
Monitoring Agent shall have the right, with the prior consent of the ZBA, to take appropriate
enforcement action against the unit owner or the unit owner’s successors in title, including,
without limitation, legal action to compel the unit owner to comply with the requirements of the
relevant deed rider, the Affordability Requirement, or the Regulatory Agreement, all as is
provided in the relevant deed rider and/or Regulatory Agreement. The Monitoring Agent shall
be entitled to seek recovery of its fees and expenses incurred in enforcing the deed rider, the
Affordability Requirement, or the Regulatory Agreement against the unit owner and to assert a
lien on the relevant unit to secure payment by the unit owner of such fees and expenses.

In the event of a violation of the provisions of the Comprehensive Permit, the Zoning
Bylaw or the Nantucket Code, the Monitoring Agent shall, with the prior consent of the ZBA,
first attempt appropriate enforcement action against the unit owner to compel the unit owner to
comply with the relevant requirements thereof by issuing written notice of the alleged
violation(s), cease and desist orders, or similar enforcement requests. The Monitoring Agent
shall provide the Zoning Enforcement Officer with copies of any and all such notices and orders.
In the event that such violations are not cured within a reasonable period of time, the Monitoring
Agent shall then refer the matter to the Zoning Enforcement Officer and request that an
enforcement action be brought in accordance with the provisions of Chapter 139, Article V, 8
139-25 of the Nantucket Code.

The Monitoring Agent shall not be entitled to seek any compensation or reimbursement
from the ZBA in connection with the enforcement services under this Section, it being
understood that the Monitoring Agent shall look solely to the reimbursement rights described in
the applicable deed rider for payment of the Monitoring Agent’s costs and expenses.

4, Term. The monitoring services are to be provided for so long as there is any
Affordable Unit subject to the Affordability Requirement. The term of this Agreement shall end
on the date six (6) months after the later to occur of the latest expiration date of the term of the
Affordable Housing Restriction attached to any of the Affordable Units. Notwithstanding the
above, this Agreement may be terminated at will by the Monitoring Agent or the ZBA with sixty
(60) days written notice to the other parties. In addition, this Agreement may be terminated
immediately by the ZBA in the event that the Monitoring Agent be dissolved, becomes incapable
of, or otherwise neglects or refuses to fulfill its obligations during the term of this Agreement.

29



5. Responsibility of Monitoring Agent. The Monitoring Agent shall be responsible
for such actions and responsibilities as are set forth in the Regulatory Agreement and applicable
deed rider and this Agreement. To the extent such instruments require the Monitoring Agent to
act together with the Secondary Monitoring Agent, the Monitoring Agent shall act in good faith
to collaborate and perform such actions are required thereunder.

The Monitoring Agent shall not be held liable for any action taken or omitted under this
Agreement so long as it shall have acted in good faith and without gross negligence.

6. Responsibility of Secondary Monitoring Agent. The Secondary Monitoring
Agent shall be responsible for such actions and responsibilities as are set forth in the Regulatory
Agreement and applicable deed rider. To the extent such instruments require the Monitoring
Agent to act together with the Secondary Monitoring Agent, the Secondary Monitoring Agent
shall act in good faith to collaborate and perform such actions are required thereunder. In the
event that this Agreement is terminated for any reason, the Secondary Monitoring Agent shall act
as the primary Monitoring Agent until such time as a successor Monitoring Agent is duly
appointed.

7. Successor Monitoring Agent/Further Delegation/Conflict of Interest. In the event
of termination of this Agreement, the ZBA shall promptly appoint a successor monitoring agent
to serve as Monitoring Agent for the remaining term of this Agreement. The Monitoring Agent
shall not delegate all or any portion of its obligations hereunder without the prior approval of the
ZBA. If the Monitoring Agent performs any functions such as running a lottery, which would be
subject to oversight by the Monitoring Agent, the Monitoring Agent must delegate oversight of
such functions to the ZBA or an entity approved by the ZBA.

8. ZBA Designee. The ZBA may designate an agent to act on its behalf with respect
to the subject matter of this Agreement. Any such designation shall be made in writing,
including the name and contact information of such designee, and provided to the Monitoring
Agent and the Secondary Monitoring Agent.

9. Third-Party Beneficiaries. The ZBA shall be entitled to enforce this Agreement
and may rely upon the benefits of this Agreement.

10. Indemnity. The ZBA agrees to indemnify and hold harmless the Monitoring
Agent against all damages, costs and liabilities, including reasonable attorney’s fees, asserted
against the Monitoring Agent by reason of its relationship with the Project under this Agreement
and not involving the Monitoring Agent acting in bad faith and with gross negligence.

11.  Applicable Law. This Agreement, and the application or interpretation hereof,
shall be governed by the laws of The Commonwealth of Massachusetts.

12. Binding Agreement. This Agreement shall be binding on the parties hereto, their
heirs, executors, personal representatives, successors and assigns.
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13. Headings. All paragraph headings in this Agreement are for the convenience of
reference only and are not intended to qualify the meaning of the paragraph.

14.  Conflict. In the event that any terms of this Agreement conflict with the terms of
the Regulatory Agreement or the applicable deed rider, the terms of the Regulatory Agreement
or the applicable deed rider shall be controlling.

15. Entire Agreement. This Agreement supersedes all prior agreements between the
parties with respect to the Project, whether oral or written, including without limitation, all
correspondence between the parties and between counsels for their respective parties. This
Agreement constitutes the sole and entire agreement between the parties hereto with respect to
the subject transaction, and the rights, duties, and obligations of the parties with respect thereto.
In executing this Agreement, the Monitoring Agent acknowledges that the Monitoring Agent is
not relying on any statement, representation, warranty, covenant or agreement of any kind made
by the ZBA or any employee or agent of any of the foregoing, except for the agreements set forth
herein.

16. Definitions. Any capitalized term used and not defined herein shall have the same
meaning as set forth in the Regulatory Agreement or the applicable deed rider.
[signature page follows]

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed as
of the date first written above.

MUNICIPALITY
Town of Nantucket Zoning Board of Appeals
By:

Name:
Title:

MONITORING AGENT
NHA Properties, Inc., d/b/a Housing Nantucket
By:

Name:
Title:
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SECONDARY MONITORING AGENT
Nantucket Housing Authority
By:

Name:
Title:

553847.2/NANT/0001
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RECEIVED

DEUTSCH WILLIAMS BROOKS
DERENSIS & HoLLANTOZ2P.GEP 16 A1 20
ATTORNEYS AT LAW
29 SUMMER STREET oo i X
BOSTON, MASSACIHUSET TS 02110- U . N E UL’HL :
(617)931-2300) N CLERK
FAX (617 951 -2323

Kimberly M. Saillant, Esq.
ksaillant@dwboston.com

September 12, 2002
VIA FEDERAL EXPRESS
Nancy Sevrens, Chairwoman
Zoning Board of Appeals
22 Vesper Lane
Nantucket, MA 02554

Bk: 1057 Pg 266 Page. 10of 47
Re:  Nantucket Homes for People Doc: NOTIC 12/26/2006 12:15 P
v. Nantucket Zoning Board of Appeals ' '

Housing Appeals Committee Docket No. 01-06

Re: Norman W. Chaleld and Robert Scheide

v, Michael O 'Mara, William P. Hourihan, D. Neil Parent, and Edward S. Sanford as the duly
appointed members of the Town of Nantucket Zoning Board of Appeals and Nantucket Homes
for People, Inc., as Applicant and Developer
Nantucket Superior Court Civil Action No. 01-22

Dear Chairwoman Sevrens:

| R x
-
Enclosed please find the following documents with regard to the above entitled mmg m
g::::i 8 3
L. Original Letter of Intent; P > i
. <
2. Comprehensive Permit Decision; and % r~ =2 I
o
J
3 Certification. g

Please sign the Certification where indicated and file these documents with the Town Clerk’s Office as
soon as possible.

If you have any questions whatsoever, please feel free toe

rlyM Salllant Esq

o UEHH P
. ‘u B 1-;. dr j"‘u
Enclosures
,' « “‘ec leby'GLbscn Town & County Administrator
oA PaulLR"'IDt’Rms:s Esq.
QDMA\GRPW}EEWSoston Libl:108426.1 (0289.93)

':'..:,a.‘_,\
- " et
p

»@fmw I/ETTOWN GLERK 34
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Peter L. Freeman, P.C.
Attorney-at-Law REC EIVED
86 Willow Street
Yarmouthport, Massachusetts 02675 :
P W@ SEP 16 M1 20
ARl
(508) 362-4700 T el
FAX (508) 362-8281
LETTER OF INTENT
Kimberly M. Saillant, Esquire July 26, 2002

Deutsch Williams Brooks DeRensis
Holland & Drachman, P.C.

99 Summer Street

Boston, Massachusetts 02110

Joseph M. Guay, Esquire

108 Surfside Road

P.O. Box 1294

Nantucket, Massachusetts 02554-1294

RE: Nantucket Homes for People, Inc. v. Nantucket Board of Appeals
Housing Appeals Committee No, 01-06

Norman Chaleki and Robert Scheide v. Nantucket Board of Appeals, et al
Nantucket Superior Court Civil Docket No. 01-22

Dear Ms. Saillant and Mr. Guay:

This letter is intended to set forth the terms of the settlement of the above-referenced
litigation to which my client, Nantucket Homes for People, Inc., (“Homes”) has agreed in regard
to the Comprehensive Permit issued by the Nantucket Zoning Board of Appeals (“Board™),
Decision No, 066-00, dated April 27, 2001, for the Compass Rose Development. The terms of
the settlement are as follows:

1. Homes agrees that the Comprehensive Permit issued by the Board shall be
revised to provide that the maximum residential housing units to be built under
the Comprehensive Permit shall be reduced from thirty-six (36) units to twenty-

> eight (28) units.
Q PRI :
% 2.7+, -Of the twenty-eight (28) units, 25% (7 units) shall be “affordable” units under the
‘\‘;; WS % New England Fund program.
P R : ‘
)’t o 'vf: : ) - L wy e . . »
Syt .3y 2 . Condition No. 27 of the Comprehensive Permit, relating to the clean-up of the
Fad] B 7 i junk-yard at 20-24 South Shore Road, shall be deleted.
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Letter of Intent
July 26, 2002
Page Two

4, The reason for the deletion of Condition No. 27 of the Comprehensive Permit is
as follows: The reduction of the number of units in the project to 28 results in a
reduction in the potential income on the project of at least $400,000.00. This
income was intended to be used for the clean-up of the junk-yard, in preparation
for Phase Two of the Compass Rose Development project. Homes will now be
forced to shift the cost of the clean-up to said Phase Two, rather than doing it and
paying for it as part of Phase One and Homes agrees to and shall fulfill its
obligations of the terms under Condition No. 27 during Phase Two of the project.

5. It is not Homes’ intent to avoid the aforesaid clean-up, which is necessitated by
Phase Two, but rather, simply to shift the timing of the clean-up, as provided in
Paragraph 4, above.

6. Condition No. 2 of the Comprehensive Permit, relating to the identification of an
independent monitoring agent, shall be revised to add a provision for the
identification of a secondary monitoring agent, namely, the Nantucket Housing
Authority; provided, however, Homes will not be responsible for any additional
costs for Nantucket Housing Authority acting as a secondary monitoring agent.

7. Condition No. 7(1.) of the Comprehensive Permit reads as follows: ‘“No
unregistered, uninsured, or inoperable vehicles and no trailers, boats, recreational
vehicles or campers shall be allowed on the site overnight”. This Condition shall
be revised to add a restriction prohibiting (i) parking, overnight, of automobiles,
trucks, motorcycles, mopeds and all other motorized vehicles on the private roads
Folger Avenue, Field Avenue, Cherry Street and Blueberry Lane and prohibiting
(ii) parking, at any time, of boats and trailers on the private roads, namely,
Folger Avenue, Field Avenue, Cherry Street and Blueberry Lane.

8. Under LI, THE PUBLIC HEARING, B. Project Description (1.) Physical
Characteristics of the Comprehensive Permit, the Board specified the percentage
of single family homes and duplex buildings to be constructed in the Compass
Rose Development based on thirty-six (36) housing units. The number of
residential housing units is, by agreement, being revised and reduced to twenty-
eight (28) residential housing units. Homes agrees and acknowledges that the
Compass Rose Development project shall be comprised of twenty-eight (28)
single family residential housing units constructed on lots approximately 5,500 to
5,700 sq. ft., of which twenty-seven (27) housing units will be three (3) bedroom
units and one (1) housing unit will be a two (2) bedroom unit for a senior or
disabled owner/occupant. As stated in Paragraph 2 above, seven (7) of the
twenty-eight (28) housing units will be “affordable” units under the New England
Fund program.
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_ Letter of Intent
July 26, 200
Page Three

9. This settlement must be global, that is, it must be agreed to by the Board and by
the Plaintiffs in the above-referenced Superior Court case, who must agree to
withdraw their appeal, with prejudice. Similarly, Homes will withdraw its appeal
before the Housing Appeals Committee, with prejudice

10.  This agreement, by execution hereof, shall be memorialized in writing by Homes,
the Board and the aforesaid Plaintiffs.

11. This agreement, when executed, shall be non-appealable by all interested parties
: and all parties to the above referenced litigation hereby waive all rights of appeal

of the Comprehensive Permit issued by the Board, Decision No. 066-00, as
amended hereby, provided, however, all parties expressly reserve their rights of
enforcement of the Comprehensive Permit issued by the Board, as amended
hereby. All interested parties shall mean and include Homes, the Board, Norman
W. Chaleki, Robert Scheide, and all persons who have contributed financial
support for Messrs. Chaleki and Scheide in the pending Nantucket Superior
Court case referenced above.

The terms expressed herein are for the purposes of settling the above-referenced
litigation, and shall not be construed or used as an admission or waiver of any of my client’s
rights, which rights are expressly reserved. Provided, however, the settlement terms under this
agreement shall be binding and enforceable against my client, Homes, if such settlement terms
are agreed to and accepted by the Board and Plaintiffs, Norman W. Chaleki and Robert Scheide
by execution hereof.

If your clients are in agreement with the terms of this Letter of Intent, please sign a copy
of this letter where indicated and return to me by facsimile and regular mail, as soon as possible.

Thank you.

Very truly yours, < -

oF m

. S )
7 .

fod = 8 o

o o i

Peter L. Freeman, Attorney for r;_g o = rﬁ

Nantucket Homes for People, Inc. > - 'f:; .

S

%’ph Guay, Attorney for
ormag Chaleki and Robert Scheide
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CERTIFICATION

I, Nancy Sevrens, as the Chairwoman of the Zoning Board of Appeals for the Town of

Nantucket do hereby certify that during a properly noticed Executive Session meeting of August

29, 2002, the Board voted to accept the proposed Letter of Intent dated July 26, 2002, which

modifies the Comprehensive Permit granted by the Zoning Board of Appeals with conditions,

among others to reduce the number of allowable units from 32 to 28.

I
l\’ C‘ LV Y A
Nancy Sevrens, Chairwoman

Zoning Board of Appeals
Town of Nantucket

::ODMANGRPWISE\DW Boston.Lib1:108397.1 {0289.93)

TR LN [
.\ e - H .
L LENS
< .,-_-a: - '_ s ‘!’

ATTEST ﬁ’Tﬁue coxw

E “'”"é-’ ‘NANTUCKEé {:‘»NN CLERK
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-Récsivgo . A | COPY

‘w0 MRz p337 . TOWN OF NANTUCKET
| ZONING BOARD OF APPEALS
-Pé\&“% ) SION ON APPLICATION OF NANTUCKET HOMES 'FOR PEOPLE, INC.
OOMPREHFE%I;I?IE PERMIT

FOR THE COMPASS ROSE DEVELOPMENT
FOLGER AND FIELD AVENUES. BLUEBERRY LANE AND CHERRY STREET

L BACKGROUND OF APPLICATION

Anappﬁcaﬁonforacomprehenslv&PemitpursuanthG.Lchapme Sewonszo-
R 23 ("the statute®) for 66 units of housing was filed with the Nantucket Zoning Board of Appeals
mmwmmummMmr 2000. The application is known
Rose Development. The location of the property that Is the subject of this
appﬂeation bordered by Field Avenue, Folger Avenue, Blueberry Lane, and Cherry Street in the
Town of Nantucket. Notice of the Public Hearing on the Application was duly posted at the Town
- Hall, was malled to the Applicant, abutters, owners of tand directly opposite on any public or
private street or way, abutters to fhe abutiers within three hundred feet of the property lines of the
subject property, the Nantucket Planning Board and other Town Agencies, and was published In
the Nantucket Inquirer and Mirrornewspaper. - A Public Hearing on the Pefition was first held in
the Large Group Instruction Room of the Nantucket High School at 1:00 PM on September 1,
2000, and was continued to September 27, 2000, and agaln to Oclober 26, 2000, and agaln to -
Novembeﬁe 2000, and again to December 7,2000, and again'to January 11, 2001 and again
to January 30, 2001, and agalin o February 13, 2001, and again on February 20, 2001 during
mmmmmmmmmmmwmmmm
the Applicant. The hearing was closed on February 20, 2001. The applicant tothe
Board three extensions of time, through Apil 27, 2001, for i to Issue its final on the
appiication for & Comprehensive Permit. mmmmmamm
Marchant, a consuftant, hired by the Town to advise the Board on the 40B statutes and
~ procedural questions, strongly suggested that a reduction in denstly, a change from condominium
ownership to foe simple ownership, and a revision In the site access was wamanted. The Board.
also recelved a report from the Nantucket Planning Boand, dated August 31, 2000, which cited
potential traffic and access Issues refated fo the epplication’s density, anongomerlseues. The
Applicant submitted a fuly revised plan on February 13, 2001, \mchhoomomedmechanges
prepared by the Board, for the Board's review. Themembmofmeaoaldhearhg :
application were Mr. Michael Q'Mara, Chalrman, Mr. Wiliam Hourthan, Mr. D. NellPatent,Mr
Edward Sanford and Mr. Edwatd‘l'oole

The Board has adopted no rules and regulations goveming applications filed pursuant to
Chapter 40B of the Massachusetis General Laws; accordingly, the model rules prepared by the
Commonweatth of Massachusetis, Department of Housing and c«mnunlly Development, are the
rules applicable to this application.

) The Public Record of this decision includes, but is not fimited to, the application, Including
. mqgts plans, and specifications, supplemental materials isted In Exhibit ‘A", the
ance between the applicant and the Board fisted in Exhibit "A"; the minutes of the
e publ&:mehﬂngs and meetings held by this Board to deliberate on this decislon; ag and peer
RERCIRT revlew’napw listed in Exhibit “B"; written testimony and comments received during the public
FaEl prooes&‘gs ‘vontained in Exhibit "c" and such other exhibits as fisted hereln or appended hereto.
B ATTEST ﬁf::ﬁme COPY

-

M ,f»a J e .\‘;T TOWN CLERK.
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I BACKGROUND OF CHAPTER 40B OF THE MASSACHUSETTS GENERAL LAWS

This is an application, revised as described herein, pursuant to M.G.L. Chapter 408,
Sections 20-23 for a Comprehensive Permit for the construction of 38 homes, a density reduction
of twenty (20) homes from the original application. These homes will be sited on lots averaging
approximately 5,000 sq. . The housing is being developed pursuant to.the New England Fund
Program ("NEF") of the Federal Home Loan Bank of Boston. ,Pursuant to NEF, 25% of the units
or 9 units will be sold to households whose annual incomes do not exceed 80% of the annual
median income for Nantucket as defined by the U.S. Department of Housing and Urban
Development ("HUD"), with no more than 30% of their annual income going toward their interest
and principal mortgage payments, including real estate taxes, insurance, and any homeowners'
association fees. The prices for the affordable units will be between $103,000 and $135,000 for
the two and three bedroom homes, respectively, based upon current guidelines.

The statute essentially creates a mandate to local cities and towns to allow the
construction of iow and moderate income housing that requires refief from otherwise applicable
local requirements and regulations, including but not limited to zoning by-laws, subdivision rules
and regulations, and local Board of Health and Conservation Commission regulations, when there
Is a substantial need for low and moderate housing. Rather than applying to the various local
mammwmmm.mwapmmbmmm
Board of Appeals for a “Comprehensive Permit.” A Zoning Board of Appeals can insist on full
compliance with all such local requirements and regulations only if they are, in the words of the

statute, “consistent with local needs.” They will be considered "consistent with local needs” if they
amceasonable taking into account “the regional need for low and moderate housing considered
with the number of low income persons in the city or towns affected and the need to protect the
health or safety of the oocupants of the proposed blousing or of the city or town, to promote better

:ﬂﬂeandbummdesignhmiaﬁonmmesunoundings.orbpreseweopenspaoe (Chapter 40B,
G.L)

The statute goes on, in section 20, to define certain minimal thresholds of low or
moderate income housing. The Town of Nantucket falls short of the minimum: the statutory
minimum for low and moderate income housing units is 10% and Nantucket has only 2.61%
{based on Commonwealth of Massachusetts, Department of Housing and Community
Development statistics). Furthermore, the Town of Nantucket has not met any of the other

minkma set forth in M.G.L. Chapter 40B § 20 or 760 CMR 31.0. Therefore, the mandate
aeatedby&esia&tebaeataaﬁordablehouslngsﬁnappliestomnwdcet

. THE PUBLIC HEARING
A, ictlonal ul

- At the Public Hearing, a presentation was given by the Applicant and Applicant's
consuttant, Mr. Robert Engler of Stockard, Engler & Brigham of Cambridge, MA. The Applicant's
Managing Director, Mr. Clifford Schorer, presented the Compass Rose Development, after Mr.
Engler first explained how the Applicant satisfied the jurisdictional requirements of the statute
(see D. Eindings of Fact, below).

B. Project Description

Mr. Smorer then described the project, with the assistance of the Appficant’s engineers,
Rich Tabaczynski of Atlantic Design; Holly Darzen of Linea 5, Inc., the Applicant’s architect; and
the Applicant's attorney, Peter Kyburg.

1) Physical Characteristics
The land Is a 4.0 +/- acre site, with vehicular access over paved roads via Biueberry Lane

from South Shore Road, the nearest publio road. The surrounding area Is primarily residential.
The land is bordered by private ways on Folger Avenue, Field Avenue, Blueberry Lane, and

2
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Cherry Street. The Compass Rose Development will consist of 36 homes. There will be nine (9)
two-bedroom units and twenty-seven (27) three-bedroom units. Twenty-eight (28) of the homes
will be single-family homes. Four (4) homes will be attached single-family homes in two (2)
duplex buildings. The two-bedroom unit will consist of approximatsly 1160-1480 sq. ft. and the
three-bedroom unit will consist of approximately 1620-1860 sq. ft.

The development will be connected to municipal water and sewer systems.
2) Affordabllity

‘The nine (9) affordable units will be sold at $103,000 - $135,000 for the 2- and 3-
bedroom homes. The eligible affordable home owners will have household incomes no greater
than 80% of the annual median income for Nantucket as defined by HUD, and they will be paying
no more than 30% of their annual income for their interest and principal mortgage payments, real
estate taxes, insurance, and any homeowners' association fees. The affordabile units will be
randomly distributed throughout the entire development.

C.. Public Comment

At each of the evenings of the Public Hearing, the Board asked for public comment.
Many residents from the surrounding area spoke at various times. They expressed concems
about denslty, traffic, storm drainage, site plan design, noise, and other "quality of life” issues.
The Board aiso received many questions about the pro forma and the abiliity of the development
to malntain long-term affordabllity.

- ln addition to input from several pertinent Town departments, including a report by the
Nantucket Planning Board, the Board retained two engineering firms at the Applicant's expense
to conduct a peer review of the Traffic and Drainage Studies. The engineering peer review report
submitied by Horsley and Witten, the Board's engineering consultant, is dated October 20, 2000,

revised October 26, 2000, and the traffic peer review report by Rizzo and Associates is dated
October 20, 2000. .

D. dings

1. The Board has jurisdiction to issue a comprehensive permit in
accordance with the Act, in accordance with the following:

a. The Appilicant, Nantucket Homes for People, Inc., s a non-profit
. organization within the meaning of the Act.

b. The New England Fund (NEF) has been accepted as an eligible
program under the Act by the Housing Appeals Commilttee. The
Applicant proposes to fund the project with NEF funding. The
Applicant has received a Project Eligibflity letter, pursuant to 760
CMR 31.01 (2), for the project from Citizens Bank, 2 member
bank of the Federal Home Loan Bank Board, therefore, the
Applicant futfills the requirement of 760 CMR 31.01(1)b) that:
“The project shall be fundable by a subsidizing agency under a
low and moderate income subsidy program.” Thus, the project
complies with the regutations conceming fundability by a
subsidizing agency.

c. The Applicant has demonstrated that it has control of the
property by providing the ZBA with a copy of the deed conveying
the title in the property from Raymor Racquet Club, Inc. to the

- Applicant, Nantucket Homes for People, Inc., dated June 8,
. 2000, and recorded in the Nantucket Registry of Deeds, Book
-663, p. 3, June 8, 2000. (Exhibit A 1. D.)

3
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2. The Project is consistent with local needs:

Based on the statistics maintained by the Department of Housing
and Community Development and presented by the Applicant
(Exhibit A 1. E.), the Town has faflen significantly short (only
2.51%) of the goal of 10% of its year-round housing units
dedicated to low and moderate income households. This is
despite the fact that the Town and Nantucket Housing Authority
has produced 86 units of eligible housing, and there have been
numerous housing initiatives inspired by the Town's
Comprehensive Community Plan, including actions taken at
recent Town Meefings, all in an effort to meet the substantial
community need for housing.

3. ‘The Project raises significant local health and safety issues:

a.

The Project must rely on municipal sewer and water service In
order to support the density of development proposed by the
Applicant. The nearest connections are located a significant
distance from the site, and the Applicant must exiend services
from the nearest facilities in the vicinity of Surfside Road.

There are no constructed pedestrian facllities in the
neighborhood, or along South Shore Road. The nearest
pedestrian and bicycle path is on Surfside Road. The lack of
these facliifies Is deemed to be an unsafe situation for
pedestrians and bicyclists given the level of vehicular traffic at
the intersection of South Shore, Fairgrounds, and Surfside Road,
and along South Shore Road itseff. A combined bicycle and

path along South Shore Road from Surfside Road to
Blueberry Lane is necessary to ensure pedestrian and bicycle
safety.

To mitigate the traffic impacts identified in b, above, the Board
believes that improvements to the intersection of South Shore,
Falrgrounds, and Surfside Roads are necessary to ensure
vehicle, pedestrian, and bicycle safely, as recommended by the
Traffic Safety Advisory Commitiee (Exhibit B 13).

Blueberry Lane is the only unimpeded access from the site and
immediate neighborhood onto South Shore Road. The
Nantucket Planning Board, for projects that have significantly
fewer units than this project, routinely requires a second access,
sometimes solely for emergency purposes. The Board finds that
a secondary emergency access is highly desirable for the safety
and well-being of the reskients of the project, but not required.
This conclusion is suppotted by the report of the Planning Board
(Exhibit B 5, and September 1 minutes of Public Hearing).

Relaxation of restrictions are necessary to ensure affordability, but the conditions and
restrictions set out below are necessary to protect the public health and safety:

E. Boa jsc

Vi

After Board discussion at its meeting held on April 17, 2001, a Motion was made by
Edward S. Sanford, seconded by Edward Toole, to GRANT the Comprehensive Permit, and to

4
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allow those walvers requested from the Nantucket local by-laws and regulations, as shown on

Exhibit D attached hereto and incorporated herein by reference, and to incorporate the following
CONDITIONS into the Comprehensive Permit:

co
1.

ONS

The Applicant, although approved for 36 units, must seek funding through the
HOME program during the next round of applications to the Massachusetts
Department of Housing and Community Development ("DHCD"), and shall use its
best efforts to secure this funding. The funding sought shall be $45,000.00 per
affordable unit or whatever greater amount is allowed. if the Applicant succeeds
in securing at least $350,000 for the project, the density shall be reduced by 4
units to a total of 32 single family detached homes on approximately 5,500
square foot lots. (f successful in DHCD's Spring 2001 application round, the 32-
unit plan, as submitted, shall become the record plan. If unsuccessful in DHCD's
Spring 2001 application round, the 36-unit plan, as submitted, shall become the
record plan. -

The Applicant shall identify an independent monitoring agent, acceptable to the
Board, to monitor the project, pursuant to the Regulatory Agreement desctibed In
Paragraph 3 below. The Applicant shall bear ali costs for the monitoring agent's
contract/services. Citizens' Housing and Planning Associlation, of Boston, MA
("CHAPA") has been identified by the Applicant as an independent monitoring
agent, and is acceptable to the Board.

The Applicant, the Board, Cifizens Bank, and CHAPA, shall execute a Regulatory
Agreement, substantially in the form as attached herewith as Exhibit F, but
subject to the review and approval of Town Counsel prior to recording in the

Nantucket Registry of Deeds, which shall incorporate the following Conditlons as
to Affordabifity:

a.)) Twenty-five (256%) percent of the units shall remain affordable in
perpetuity (or to the maximum extent permitted by law, but in no case
less than 99 years from the first deed transfer), meaning that except as
hereinafter stated, they shall be sold to people whose annual income,
adjusted for family size, does not exceed eighty (80%) percent of the
median annual income for Nantucket as defined by HUD. A Deed Rider,
substantially in the form attached herewith as Exhibit E, and subject to
the review and approval of Town Counsel, shall be executed and
recorded for each affordable home. Applicant agrees that prior to the
closing of the first Affordable home, Applicant will modify the form of
Deed Rider used for the Affordable homes to include any addiional
reasonable provisions that will further protect the long-term affordabllity
of the Affordable homes, if such language is provided to the Applicant by
the monitoring agent and/or Board in & timely manner. The purpose of
this condition is to ensure that the actual Deed Rider used and recorded
reflects the then current “state-of-the-art” for such deed riders to ensure
that Affordable homes are protected for the longest possible legal perod
and to minimize the risk that such homes may be lost as an affordable
housing resource.

b.) ‘The affordable units shall be marketed and sold to the fuliest extent
legally permissible, with preference for Nantucket residents, with third
party monitoring of the fottery process by CHAPA. Additional oversight
of the lottery process may be provided by the Nantucket Housing
Authority, at no cost to Applicant.

5
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Prior to the start of construction, the Applicant shall record the aforesaid
Regulatory Agreement, after execution by all required parties, at the Nantucket
Registry of Deeds, with a marginal reference to the deed or deeds for the locus
into the Applicant.

The Applicant shall establish a legally binding home-owners' association (the
“Assodciation”) which will maintain the roads and other common areas of the
project; will be responsible to maintain, repair and replace the roads and other
improvements located in the common areas of the project, as well as contiguous
areas and appurtenant facilities to the extent required by the Comprehensive
Permit; and will have authority to impose maintenance fees and enforce both the
conditions of the Comprehensive Permit and any nules and regulations of the
Association. The Association will pay a fair pro rata share with abutters for any
improvements or repairs to roads contiguous to the Project.

The Applicant, the other parties thereto and the Association required under

Paragraph § above shall comply with the requirements of the Regulatory
Agreement.

The following conditions and rules and regulations shalt be binding upon the
Owners, the Occupants and the Association, under the authority of the
Association, is heirs, and assigns:

a) - No Affordable Units may be rented, and they must remain owner-

occupied, consistent with applicable deed restrictions and the Deed
Rider.

b.) If the market-rate unlt is owner—~occupied, the occupancy of the Market
Rate Units may not change more than three times per calendar year. For
the purposes of this condition, occupancy shall include owner occupancy
and tenancy of any length. Non owner-occupled units shall not be
‘leased for a term of less than twelve {12) months. All leases must be
submitted to the Assoclation to ensure compliance.

c) No Market Rate Unit may remain vacant for more than ninety days in any
- calendar year.

d) No more than two adult persons per bedroom may occupy any of the
Affordable or Market Rate Units. This condition shall not apply to minor
chitdren under 18 yoars of age, except that in no case shall fotal
occupancy of either Affordable or Market Units exceed three (3) persons

per bedroom, including adults and minors. Habieablespaeeshallnot
includeatﬂcsandbasements

e.) No units may be expanded beyond the original building envelope.

£) No Owner or Occupant may add outhuildings, secondary dwelling units,
apartments, or garages. Fences, and sheds for the storage of garbage
, lawnmowers, bicycles, toys, and similar items may be
allowed by written consent of the Assoclation, and constructed in
compliance with alf building codes and HDC guidelines.

g)  No units shall be occupied as dormitories, employer dormitories, or iike
housing, as such housing may be defined by the Nantucket Zoning

Bylaw. No more than 5 individuals unrelated by marriage are allowed to
raside in any dwaelling unit.

6
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The Association shall have the authority and lien powers to collect
Assoclation fees for cormon area maintenance, including the power to
impose reasonable fines for failure to comply with the conditions of the
Comprehensive Permit.

Among other uses, Association fees collected shall be used for
contribution in common with other abutters whose properties front and
gain access onto Folger Avenue, Field Avenue, Cherry Street, and
Blueberry Lane to maintain adjacent portions of these streets, and to
provide for snow removal, until, if and when, the Town or County of
Nantucket assumes this responsibility.

The Owners and Occupants shall keep their exterior areas in a high state
of maintenance and cleanliness, with the Association having the power
to enforce compliance and to take such curative or remedial action as
the Associafion may deem necessary, and to place liens on units for the
Association’s expenses incurred in so doing.

The Association shall keep the roads, catch basins, drainage swales and

other common areas and common improvements in a high state of
maintenance and cleanfiness.

No unregistered, uninsured, or inoperable vehiclas and no trailers, boats,
recreational vehicles, or campers shall be allowed on site ovemight

There shall be only low-wattage, unidirectional, downward-facing exterior
lighting, preventing gtare onto adjacent property.

No commercial signs of any kind, including “For Rent” or "For Sale”
signs, shall be posted.

Thare shall be no change in the bylaws of the Association without the
approval of 90% of the Owners (29, if a 32-unit project; 33, if a 36-unit
project), and Owners may not vote changes inconsistent with the
Regulatory Agreement and Deed Rider and any other deed restrictions

" of the Comprehensive Permit.

All units shall be sheathed in clear or better cedar shingles, using high
quality construction materials and techniques, all in accordance with the
rules and regutations of the Nantucket Historic District Commission and
all applicable codes and laws, except those for which an exception was
granted through the Comprehensive Permit process.

Al driveways shall be either white gravel or shell, with a minlrhum of two
(2) oft-street parking spaces assigned to each unit.

No more than one dog per dwelling unit shall be permitted. All dogs shall
be leashed and owners shall be responsible for prompt removal and
disposal of animat waste from their dogs from within the layout of Field
and Folger Avenues, Cherty Street, and Blueberry Lane, or any other
nelghborhood public or private way.

Deeds to alt units, including Market Rate Units, shali include reference to the
Association, and the Assoclation's authority to impose maintenance fees and to
enforce the rules and regulations of the Assoclation. With respect to Affordable
Units, deed restrictions shall include an option to purchase or right of first refusal
or right of first offer in favor of the Town of Nantucket. The standard language to

7
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be employed in each deed shall be reviewed and approved by Town Counsel
prior to recording of the first deed conveying property in the Project.

Vwmréspecttomeinwalsaieandanyfuwﬁ re-sales of the Affordable Units,
priority to purchase must be secured in favor of existing permanent residents of
Nantucket to the fullest extent permissible by law.

Local pre-marketing of the Market Rate Units shall begin 90 days prior to their
general open listing with a Broker. This pre-marketing pericd shall include only
local advertising, local notices, appearances at local social and refigious
functions, and a series of information sessions. This pre-marketing is targeted
directly at owner-occupying Nantucket Residents. If marketing ts done in
phases, this condition shall apply to each phase.

Affordable units shall be distributed randomly throughout the development, and
they shall become available in a ratio of not less than one Affordable Unit to
every three Market Rate Units until all units are sold.

All units shali be single family dwellings on lots of approximately §,000 to 5,500
$q. ft. and shall be owned in fee simple.

The developer agrees that the sales price structure of individual market units, as
proposed in the final budget provided to the Board, and atiached herewith as

-Exhibit G, shall not vary if such variances would create a change in the

surplus of 11% by more than +/- 4%, in other words, a decrease in the proposed

surplus to less than 7% or an increase in the proposed sumplus to greater than
15%.

If the project generates a surplus in excess of 15%, all monies above 15% would
be tumned over {o the Town of Nantucket for affordable housing purposes.
Further reference Is made fo a letter from Mr. Schorer to the Zoning Board, dated

April 13, 2001, which commits to dedicate any surplus to charitable causes on
Nantucket.

The developer may, at its option, and subject to approval of the Board, reduce .
the prices of certain units and further restrict the appreciation potential of such
units rather than generate a surplus karger than 16%.

Applicant shall submit an audited cost cerfification of all revenues and expenses,
including any rebates recelved from suppliers, prepared by a Certified Public
Accountant acceptable to the Board. Such cost certification shall comply with the

requirements established by the Monitoring Agent.

The project will be connected to the Nantucket sanitary sewer system. The
Applicant, at his own cost, shall design to Town of Nantucket specifications, and
seek State and Department of Public Works approval for, and construct, a
connection to the municipal sewer system which wili service the maximum
number of abutters as defined below. This system shall consist of either an on-
site pumping station, oversized to accept gravity feed from other sites, or, if
possible and permissible, a gravity feed system to a newly constructed pumping
station. The maximum number of abutters shall include those within elight
hundred feet of the project as of the date of this decision (approxhnalaely 30
single family homes), the potential assisted living project (based upo:

calculations provided by the potential developer), and phase two, as ouﬂlned in
the original application of the Compass Rose Development. Upon completion
and acoeptance of these improvements, the applicant shali promptly convey the
improvements to the Town.
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The Applicant shall construct, with the assistance of the Wannacomet Water
Company, a new water main down South Shore Road and a loop of supply pipe
sized to setvice the same project area as defined in # 14, above, so that other
properties in the area will be able to tie into the water main or the supply loop.
This water main and loop shall contain fire hydrants as required by the Nantucket
Fire Department, and shall be designed to Wannacomet Water Company and
State specifications. Upon completion and acceptance of these improvements,
the applicant shall promptly convey the improvements to the Town.

The Applicant agrees to construct at its expense a bicycle path running paratlet to
South Shore Road in accordance with plans prepared and permitted by the Town
and approved by the Board of Selectmen which bicycle path shall connect
Blueberry Lane with the Surfskie Road Bicycle Path.

Prior to the start of construction, the Applicant shall submit final plans for road
and drainage improvements to Field and Folger Avenues, Cherry Street, and
Blueberry Lane as described in 20, below, in accordance with the standards for
such improvements contained in the Planning Board's Rules and Regulations
Governing the Subdivision of Land. These plans shall include plans for the
staging of equipment and construction materials and soll stockpties, removed
from South Shore Road and Blueberry Lane, to the extent feasible. Said plans
shall be reviewed by the Board's engineering consuftant, at the expense of the
Applicant, and shall be acceptable to the Building Commissioner. The Town of
Nantucket has agreed to assume the responsibility for the timely design and

ng of improvements to the intersection of Surfside Road, South Shore
Road, and Fairgrounds Road, provided that the Applicant reimburses Town for
the Town’s costs associated with such design and permitting.

The applicant shall incorporate in the plans for road, sewer, water, and drainage
improvements measures to control erosion, sedimentation, and dust during
construction.

Prior to the start of consfruction, a pre-construction meeting shall be held among
the Applicant; the Applicant's contractors; ufility company representatives; the
Board's representatives; representatives of the DPW and the Wannacomet
Water Company; and the Board's engineers who will be involved in the

of the road and drainage improvements. The Applicant shall select
and have on-site a Clerk of the Works, acceptable to the Board.

The Applicant shall perform at his own cost, or with State funding, as appropriate,

-the following improvements prior fo the issuance of the first Certificate of -

for units within the Project, except as otherwise noted herein. An
exception to this requirement is hereby granted to the Applicant who Is allowed to
construct one structure as a marketing model, only. A certificate of occupancy
for this marketing model shall be given only upon compliance with the
requirements for this # 20:

a.) Pavement of Folger Avenue from Blueberry Lane to Cherry Street with
bituminous concrete. The final course of pavement will be deferred, but
in no case longer than the issuance of a Certificate of Occupancy for
50% of the units in the Project. The applicant may delay the installation
of the final course o beyond the 50% buildout threshold upon receipt by
the Zoning Board of a guarantee acceptable to the Board for 110% of the
value of the final courss, satisfactory to the Planning Board's consulting
engineer (see condition 20.1, page 10). In any event, the final course of
pavement shall not be Instnlled later than the Issuance of the finat
Coertificate of Occupancy for the project.

9
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b.) Grading and improvement of Field Avenue from Blueberry Lane to
Cherry Street with hard-pack material, or a "gravel spec” road, if the
former is unacceptable to the Board, following consultation with its
consulting engineer.

c.) Drainage improvements to mitigate storm water runoff and drainage
problems at the intersections of Field Avenue and Blueberry Lane, and

Field Avenue and Cherry Street, Folger Avenue and Cherry Street, and
Folger Avenue and Blueberry Lane.

d) Improvements to the intersection of South Shore Road, Fairgrounds
Road, and Surfside Road, as described In a memorandum from the
Traffic Safety Committee to the Board of Selectmen, dated February 17,
2001, and as agreed to by the Board of Selectmen at a Board of
Selecimen's meeting of April 18, 2001.

e.) Placement of advisory 30 MPH speed limit signs along Surfside Road
the intersection of Fairgrounds Road and Surfside Road, as
agreed to by the Board of Selectmen at a Board of Selectmen's meefing
of April 18, 2001.

f) The sewer and water improvements in 14 and 15, above.
g.) The bicycle path listed in 16, above.

h.) The Applicant agrees fo request of the Town and the Electric Company
street light improvements at the intersection of Fairgrounds Road, South
Shore Road, and Surfside Road, and the intersection of Biueberry Lane
and South Shore Road.

i) The Planning Board has agreed to lend staff assistance to the Zoning
Board to oversee and administer the completion of improvements listed
in this condition # 20 in the same manner that it oversees subdivision
improvements approved by the Planning Board.

Should the applicant or the Board of Selectmen secure secondary emergency
access from the applicant’s property and ks summounding streets to South Shore
Road, the applicant has agreed to install break-away barriers as required by the
Fire Department, and to incorporate the maintenance of such right-of-way
improvements among the Association’s responsibliities.

Theoons&ucﬁonofmadanddrahagehnpmvammtswimmmes&eetsdtedin
20, above, shall be inspected by the Board's engineering consultant at the cost of
the Applicant, according to the standard protoool for such inspections required by
the Planning Board for subdivision road and drainage improvements.

Following completion of the road and drainage improvements described in 20,
above (except the bicycle path improvements), the Applicant shall prepare at his
own cost as-built plans acceptable to the Building Commissioner, upon
consultation with the Board's engineering consuitant. These plans shall

document substantial compliance with the specifications of the improvements
required by the Board.

The Applicant has agreed to seek approval from the Historic District Commission
(*HDC") for the exterlor designs of the 32 or 38 homes to be buiit, and any and ail

other structures and improvements on the property (e.g. screening fenoces for
trash coliection and removal areas), and has agreed to comply with all
requirements of any such HDC approval.

10
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The sample schematic landscaping plan is appended herewith as Exhibit H. Prior
to the start of construction, the Applicant shall provide to the Building
Commissioner for his approval a final landscaping plan designed to achieve the
most attractive appearance, screening and sound buffering that is practical. The
final landscaping plan shall include screening of parking areas from view from the
street along common driveways, to the extent feasible. The building

Commissioner may seek the advice of the Zoning Board as to the acceptability of
this Plan.

The Applicant shall employ no fewer than four distinct styles of homes which
meet HDC guidelines.

Upon issuance of this Comprehensive Permit, the expiration of all appeal
periods, and the issuance of a Building Permit, the Appficant agrees to begin a

.-surface clean-up of the junkyard at 20-24 South Shore Road. This surface clean-
up shall include the removal of all automobiles, trucks, buses, and debris, and

ﬂxeirdisposaihamnermatoanpﬁeswiﬁtalmqulremntsoflaw This clean-
up shall be completed within 10 months.

shall not be sited directly opposite abutters' driveways on Fleld
Avenue and Folger Avenue.

The wkith of common driveways shall be no more than 12 feet,

Paved driveway aprons shali be provided where driveways exit onto Blueberry
Lane and Folger Avenue.

Except to the extent modified by the above conditions, the Applicant shall be
bound by the submissions contained in the application (as revised) for approval

and shall be bound by the representations made by it, or on its behalf, at the
public hearings held to conslder the granting of this permit.

The terms, provisions, and conditions of this decision shall bind, burden, and
benefit the successors and assigns of the Applicant.

Any provision or condition of this decision that requires compliance with federal
or state statutes, regulations, guidelines, or procedures shall apply to any
amendment of such statutes, regutations, guidelines, or procedures with the
sameeﬁectaslfmemionedheachmtancewheraammm.mgulaﬁon
guldeline, or procedure Is referred fo.

Upon execution by the members of the ZBA, the Clerk of the ZBA is directed to
file this decislon with the Town Clerk and send a copy of this decision to the
applicant by cetrtified mail.

Any person aggrieved by this decision may appeal pursuant to Section 21 of the
Act within 20 days after this decision is filed with the Town Clerk.

Subsequent to the end of all applicable appeal perods and prior to the
commencement of construction, the Applicant shall record this decision in the
Nantucket Registry of Deeds, and shail provide the ZBA, the Zoning Enforcement
Officer, and the Building Commissioner with documentation {book and page) of

the filing of this decislon or a copy of the decision with all recording information
thereon.

1t
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37.  The Applicant shall be subject to the requirement that plans be submitted to the

Buliding Department in connection with the approval of buliding permits for any
and all structures that are a part of this project.

36, This Comprehensive Permit shall not be transferable without the prior writlen
consent of the Board.

Upon conslideration of the Motion, the Board voted UNANIMOUSLY to GRANT the
_ Comprehensive Permlt, subject to the conditions included herewith.

Dated: /II%IA 27, Z00] NANTUCKET zoumw APPEALS
J .

) o

Mic '‘Mara, Chalrman’

MRZ7 P337

NANTUCKE]
TOWN CLERK

0

Date;

{ hereby certify that nofice of approval of this application for a COMPREHENSIVE PERMIT.
WWWHMWP@E.IM&WN&WMMNWW&S
received and recorded at this office on : and that no appeal was recelved
during the twenty (20) days next after such receipt and recording of sald notice.

Altest

Town Clerk
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index of Exhibits

Application Materials, Supplemental Information, and Applicant Correspondence
Agency Reports, Peer Review Reports, and Correspondence

Public Testimony and Exhibits

List of Zoning Exceptions

Deed Rider

Regulatory Agreament

Pro Forma

Landscape Plan
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Exhibit A
Compass Rose
Application Materials, Supp{emenhl Information, and Applicant Correspondence

Application package, entitied: “Compass Rose: A Village Community at the Heart of

Nantuckst, Nantucket Homes for People, Inc., Not-for-Profit Developer. Package includes,
but is not limited to:

Phase | Environmental Site Assessment Update, 2, 4, and 6 Folger Avenue, Prepared for
Mr. Clifford Schorer, February 25, 2000.

Articles of Organization: Nantucket Homes for Peaple, Inc.

January 5, 2001 letter fo Clifford Schorer from Roland Tabaczynski, PE, Project
Manager, Atlantic Design Engineers, Sandwich, MA. Re: Stormwater Issues

Deed to Raymor Racquet Club, Inc.

Massachuseits Department of Housing and Community Development Subsidized
Housing Inventory

Traffic impact Assessment, Nantucket Homes for People, Inc. by Atlantic Design
Engineers, Revised January 11, 2001.

g. Proposed Deed Rider for FHLBB New England Fund Ownership Project.

h. Nantucket Homes for People, Praposed Site Plan, revised 1/02/01, Total Units: 32
i. Nantucket Homes for People, Proposed Site Plan, revised 1/02/01, Total Units: 36
j. Elevations and Floor Plans (Unlabelled, except general description)

pa oD P

]

‘Sample regulations and decisions provided to the Zoning Board of Appeals and its staff by

Mr. Edward Marchant, consultant to the Zoning Board of Appeals.

August 7, 2000 letter to Mr. Michael O'Mara and members of the Nantucket Zoning Board of
Appeals from Michael J. Wilson, Law Offices of Peter Kyburyg, P.C., re: filing of Compass
Rose application.

September 14, 2000 letter to Mr. Michael O'Mara and members of the Nantucket Zoning
Board of Appeals from Mr. CHff Schorer, Managing Director, Nantucket Homes for People,
Inc. re: Development budget.

October 2, 2000 letter to Mr. Michael O'Mara and members of the Nantucket Zoning Board of
Appeals from Mr. Cliff Schorer, Managing Director, Nantucket Homes for People, Inc. re:
attached September 28, 2000 letter from Bowditch and Dewey conceming 501(cX3) and IRS
filing.

October 19, 2000 letter to Mr. Michael O’Mara and members of the Nantucket Zoning Board
of Appeals from Mr. CHff Schorer, Managing Director, Nantucket Homes for Peaple, inc. re:
st of Schorer’s projacts.

October 19, 2000 letter to Mr. Michael O‘Maraand members of the Nantucket Zoning Board
oprpealsfmmMr Cliff Schorer, Managing Director, Nantucket Homes for People, Inc. re:
financials for 44 units. _

Qctober 26, 2000 letter to Dirk Roggeveen, Special Administrator for Compass Rose
Comprehensive Permit from Rich Tabaczynski re: Traffic impact assessment: response fo
Rizzo comments.

November 13, 2000 letter to Cliff Scharer from Dirk Roggeveen, Special Administrator for
Compass Rose Comprehensive Permit re: altemative development scenario and financials
for 28 units.

November 16, 2000 fetter to CHff Schorer from Rich Tabaczynskl PE re: septic issues.
November 30, 2000 letter to Mr. Michael O'Mara and members of the Nantucket Zoning
Board of Appeals from Mr. Cliff Schorer, Managing Director, Nantucket Homes for People,
Inc. re: IRS tax-exempt status; project budget, revised plan of 11/28/00.

January 11, 2001 letter to Mr. Michael O'Mara and members of the Nantucket Zoning Board
of Appeals from Mr. CHff Schorer, Managing Director, Nantucket Homes for People, Inc. re:
January 11, 2001 letter to Attorney Howard Levin.

January 17, 2001 memo to the Zoning Board of Appeals from Town Administrator Libby
Gibson reminding the Board of authorization for continuing access to Town Counsel.
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14. January 29, 2001 letter to Mr. Michael O'Mara and members of the Nantucket Zoning Board

of Appeals from Mr. Ciiff Schorer, Managing Director, Nantucket Homes for People, Inc, re:
Meeting on water and sewer issues.

15. January 30, 2001 Memo to Nantucket Board of Appeats from Bob Engler, consultant to
Nantucket Homes for People, Inc. re: Lottery process for the designated affordable units.
16. March 1, 2001 letter to Mr. Michael O'Mara and members of the Nantucket Zoning Board of

Appeals from Mr. Clift Schorer, Managing Director, Nantucket Homes for People, Inc. re: draft
decision of 2/20/01.
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EXHIBIT A

" Appliafionfor a Cbmpmhensive Permit
Pursuant to M.G.L. Chapter 40B

-

A. ing By-Law Bxceptions:

1. A'pplicant requests relief from Soction 139-7A, Permitted Uscs Section (or
Scction 139-7E) in Limited Use Generu!  District, to allow the construction of tweaty-
one (21) multi-family dwelling units, for a total of fifty-six (56) units on four (&), onc (1)
acre lots. ‘

2. Applicant requests relief from Section 139-7TE (1), to allow more than two (2)
- dwelling units per lot,

3. Applicam requests relief from Scction 139-16, Tntensity Regulation, as
follows:

a. Front Yard Set Back. Applicant requests relief from thirty-five (35) foot
reguirement to twenty-five (25) feel,

L)

b. Applicant requests relief from ground cover rutio from 4% (o 19%.

4. Applicant requests relicf from Section 139-7E (2) and (3), to allow the usc of
wo (2) trailers as temporary officc and shelter (housing for four (4) workers including
security) incidental to construction on the site for not more than 18 months,

5. Applicant requests relief from Section 139-24, Rate of Development, (o allow
for the immediate issuance of building permits for construction, when appropriate.

B. Rul tions of the Planni ard and Subdjvi trol Lav
Exceptigns:

Applicant requests relicf from the Rules and Rogulations of the Nantucket .
Planning Board and the Subdivision Contro! Law, as applicable, including but not limited
to, 4.19-Bike Paths, and 4.20-Street Lighting.
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Exhibit E
Compass Rose
Deed Rider
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PROPOSED DEED RIDER
For
- FHLBB New England Fund

Ownership Project

(annexed to and made part of that certain deed (the “Deed™)
from Nantucket Homes for People, Inc. (“Grantor™)
to (“Grantee")
dated 200__.)

WITNESSETH:

- WHEREAS, the Massachusetts Not-for-Profit Corporation (the “Charity™) is the owner
of a certain parcel of land located in Nantucket, Massachusetts (the “Land™);

WHEREAS, the Municipality wishes to provide affordable housing to individuals and -
families of low and moderate incomes by facilitating the development of a mulufatmly housing -
complex on the Land in order to prov:de such affordable housing;

WHEREAS, the Developer of the Land has received a comprehensive permit under
Chapter 40B of M.G.L. for the purpose of constructing thirty six (36) residential units (the
“Project™) comprised of twenty seven (27) units to be sold by the Project Developer at market
rates and nine (9) units to be sold by the Project Developer to households with low and moderate
incomes in accordance with the terms and provisions of the Regulatory Agreement by and
between the Project Developer and the Member, as part.of the New England Fund Program(the
“Rogulatory Agreement™); . )

WHEREAS, the Municipality has detenmned that the rights and restrictions granted
herein to the Municipality serve the public's interest in the creation-and retention of affordable
housing for persons and families of low and moderate income and in the restricting of the resale

price of property in order to assure its affordability by future low and moderate income
purchasers;

WHEREAS, pursuant to the Regulatory Agreement for this Project, eligible purchasers
such as the Grantee are given the opportunity to purchase certain property at a discount of the

~ property’s appraised fair market value if the purchaser agrees to convey the property on resale to

an eligible purchaser located by the Municipality or, to the Municipality, for a “Maximum Resale
Price” equal to the appraised fair market value of the property at the time of resale, as determined
by the Monitoring Agent, (as specified in the Regulatory Agreement)multiplied by the applicable
Discount Rate (as hereinafter defined), or, if there is no eligible purchaser who can qualify to
purchase the property at the normal Maximum Resale Price, then to an eligible purchaser for a
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lesser, modified Maximum Resale Price equal to the amount for which an eligible purchaser can
qualify; [Also see §2(e), below.]

WHEREAS, the Grantor and the Grantee are participating in the NEF Program, and in
accordance with the NEF Program the Grantor is conveying that certain real property more

particularly describe din the Deed (“Property™) to the Grantee at a consideration which is less
than the appraised value of the Property; and

WHEREAS, a Discount Rate equal to ____% of the appraised fair market value of the
Property (the “Discount Rate™) is hereby assigned to the Property, and such Discount Rate shall
be used in determining the Maximum Resale Price of the Property ;

NOW THEREFORE, as further consideration from the Grantee to the Grantor, and the
Municipality for the conveyance of the Property at a discount in accordance with the Regulatory
Agreement, the Grantee, his heirs, successors and assigns, hereby agrees that the Property shall
be subject to the following rights and restrictions which are hereby.imposed for the benefit of,
and shall be enforceable by, the Grantor’s assignees and designees, or the Monitoring Agent, or
the Municipality, acting by and through its Chief Elected Official.

1. Right of First Refusal: (a) When the Grantee or any successor iq title to the
Grantee shall desire to sell, dispose of or otherwise convey-the Property, or any portion thereof, -

‘the Grantee shall first notify the Monitoring Agent and subsequently the Municipality in writing

of the Grantee's intention to so convey the property (the “Notice™). The Notice shall contain an
appraisal of the fair market value of the Property (assuming the Property is free of all restrictions -
set forth herein) acceptable to the Monitoring Agent prepared by a real estate appraiser
acceptable to the Monitoring Agent and qualified to appraise property for secondary mortgage
markets and recognized as utilizing acceptable professional appraisal standards in Massachusetts,
and the Notice shall set forth the Discount Rate and the Maximum Resale Price of the Property.
Within thirty (30) days of the giving of the Notice by the Grantee, the Municipality shall notify
the Grantee in writing as to whether the Municipality is proceeding to locate an eligible -
purchaser of the Property or the Municipality shall exercise its right of first refusal to purchase
the Propesty (the “Municipality’s Notice™). For the purpose of this Deed Rider, an “eligible
purchaser” shall mean a purchaser who satisfies the criteria set forth in the Regulatory
Agreement, and who, if located by the Mumcipality. is ready and willing to purchase the
Property within ninety (90) days after the Grantee gives the Notice.

()  Inthe cvent that (i) the Municipality’s Notice states that the Municipality does not
intend to proceed to locate an eligible purchaser and that the Municipality does not intend to
exercise its right of first refusal to purchase the Property, or the Municipality fails to give the
Municipality’s Notice within thirty (30) days, the Grantee must use diligent efforts to find an
eligible purchaser within a one hundred twenty (120) day period from the date the Property is put
on the market, as determined by the date of the first advertisement for sale, as. set forth below.
The term “diligent efforts” as used herein shall mean (A) the placement of an advertisement in
the real estate section of at least one newspaper of general circulation for a period of three
consecutive weeks which sets forth a customary description of the unit for sale, the Maximum
Resale Price, Grantee's telephone number, and the phrase: “Sale of unit subject to certain
guidelines and restrictions with respect to the maintenance and retention of affordable housing

2
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Jor households of low and moderate income. " and (B) the receipt of satisfactory evidence that
the new purchaser qualifies as an eligible purchaser. If the Grantee is unable to locate an eligible
purchaser within one hundred twenty (120) days from the date the Property is put on the market,
the Grantee may convey the Property to any third party at fair market value, free of all
restrictions set forth herein, provided, however, all consideration and payments of any kind
received by the Grantee for the conveyance of the Property fo the third party which exceeds the
Maximum Resale Price shall be immediately and directly paid to the Municipality after review
by the Monitoring Agent Upon receipt of this excess amoung, if any, the Municipality, shall
issue to the third party a certificate in recordable form (the “Compliance Certificate™) indicating
the Municipality's receipt of the excess amount. This Compliance Certificate is to be recorded in
the appropriate Registry of Deeds or registered with the appropriate Registry District of the Land
Court and such Compliance Certificate may be relied upon by the then owner of the Property and
by third parties as constituting conclusive evidence that such excess amount, if any, has been
paid to the Municipality, or that no excess amount is payable, and that the rights, restrictions,
agreements and covenants set forth herein are null and void. The sale price to a third party shall
be subject to the Monitoring Agent's approval, with due consideration given to the value set
forth in the appraisal accompanying the Notice. The Monitoring Agent's approval of the sale
price shall be evidenced by its issuance of acceptance to the Municipality.

() Inthe event the Municipality, within said thirty (30) day period, notifies the
Grantee that the Municipality is proceeding to locate an eligible purchaser or.that the
Municipality shall exercise the Municipality's right of first refusal to purchase the Property, the
Municipality may locate an eligible purchaser, who shall purchase the Property at the Maximum
Resale Price subject to Deed Rider, within sixty (60) days of the date that the Notice is given, or
the Municipality may purchase the Property itself at the Maximum Resale Price with sixty, (60)
days of the date that the Notice is given. If more than one eligible purchaser is located by the
Municipality, the Municipality shall conduct a lottery or other like procedure to determine which
eligible purchaser shall be entitled to the conveyance of the Property.

(d) If an eligible purchaser is sclected to purchase the Property, or if the Municipality
elects to purchase the Property, the Property shali be conveyed by the Grantee to such eligible
purchaser or to the Municipality as the case may be, by a good and sufficient quitclaim deed
conveying a good and clear record and marketable title to the Property free from all
encumbrances except (i) such taxes for the then current year as are not due and payable on the
date of delivery of the deed (ii) any lien for municipal betterments assessed after the date of the
Notice, (iii) provisions of local building and zoning laws, (iv) all casements, restrictions,
covenants and agreements of record specified in the Deed from the Grantor to Grantee, (v) a
Regulatory Agreement with the Project Developerdated _______ and recorded with the
Registry of Deeds in Book ____, Page , the (“Regulatory Agreement”).
The Regulatory Agréement cannot be amended without the consent of the Monitoring: Agent. (vi)
such additional easements, restrictions, covenants and agreements of record as the Municipality
and the Monitoring Agent consents to, such consent not to bé unreasonably withheld or delayed,
and (vii) in the event that the Property is conveyed to an cligible purchaser, a Deed Rider

satisfactory in form and substance to the Monitoring Agent which the Grantee hereby agrees to
annex to said deed.
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() Said deed shall be delivered and the purchase price paid (the “Closing”) at the
Registry of Deeds in the County where the Property is located,.or at the option of the eligible
purchaser (or the Municipality, as the case may be, if the Municipality is purchasing the
Property), exercised by written notice to the Grantee at least five (5) days prior to the delivery of
the deed, at such other place as the eligible purchaser (of the Municipality, as the case may be, if
the Municipality is purchasing the Property) may designate in said notice. The Closing shall
occur at such time and on such date as shall be specified in a written notice from the eligible
purchaser (or the Municipality, as the case may be, if the Municipality is purchasing the
Property) to the Grantee, which date shall be at least five (5) days after the date on which such
notice is given, and if the eligible purchaser is a purchaser located by the Municipality, or if the
Municipality is purchasing the Property no later than sixty (60) days after the Notice is given by

‘the Grantee.

()] To enable Grantee to make conveyance as herein provided, Grantee may if he so
desires at the time of delivery of the deed, use the purchase money or any portion thereof to clear
the title of any or all encumbrances or interests; all instruments so procured to be recorded
simultaneously with the delivery of said deed.

(g) Water and sewer charges and taxes for the then current tax period shall be
apportioned and fuel value and any common area charges or association fees, if any, shall be
adjusted as of the date of Closing and the net amount thereof shali be added to or deducted from,
as the case may be, the purchase price payable by the eligible purchaser or by the Municipality.

(h)  Full possession of the Property free from all occupants is to be delivered at the
time of the Closing, the Property to be then in the same condition as it is in on the date of the
Grantee's notice, reasonable wear-and tear only excepted.

(i) If Grantee shall be unable to give title or to make conveyance as above stipulated,
or if any change of condition in the Property not included in the above exception shall occur,
then the Closing shall be extended for up to thirty (30) days and Grantee shall remove any defect
in title or to restore the Property to the condition hereby provided for. The Grantee shall use best
efforts to remove any such defects in the title whether voluntary or involuntary and to restore the
Property to the extent permitted by insuranice proceeds or condemnation award. “The eligible
purchaser (or the Municipality, as the case may be, if the Municipality is purchasing the :
Property) shall have the election, at either the original or any extended time for performance, to
accept such title as the Grantee can deliver to the Propesty in its then condition and to pay
therefore the purchase price without deduction, in which case the Grantee shall convey such title,
except that in the event of such conveyance in accordance with the provisions of this clause, if
the Property shall have been taken by a public authority, then the Grantee shall, unless the
Grantee has previously restored the Property to its former condition, either:

(1) ° pay over or assign to the eligible purchaser or the Municipality, as the case rriay
be, on delivery of the deed, all amounts recovered or recoverable on account of

such insurance or condemnation award less any amounts reasonable expended by
the Grantee for the partial restoration, or
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(ii)  if aholder of a mortgage on the Property shall not permit the insurance proceeds
or the condemnation award or part thereof to be used to restore the Property to its
former condition or to be so paid over or assigned, give to the eligible purchaser
or to the Municipality, as the case may be, a credit agginst the purchase price, on
delivery of the deed, equal to said amounts so retained by the holder of the said

mortgage less any amounts reasonable expended by the Grantee for any partial
restoration.

2. Resale and Transfer Restrictions: Except as otherwise stated herein, the
Property or any interest therein, shall not at any time be sold by the Grantee, the Grantee’s
successors and assigns, and no attempted sale shall be valid, unless:

(a) the aggregate value of ali consideration and payments of every kind given or paid
by the eligible purchaser (as located and defined in accordance with Section | above)orthe .. .
Municipality, as the case may be, to the then owner of the Property for and in connection with
the transfer of such Property, is equal to or less than the Maximum Resale Price for the Property,
and (i) if the Property is conveyed to an eligible purchaser, a certificate (the “Eligible Purchaser
Certificate™) is obtained and recorded, signed and acknowledged by the Monitoring Agent which
Bligible Purchaser Certificate refers to the Property, the Grantee, the eligible purchaser thereof,
and the Maximum Resale Price therefor, and states that the proposed conveyance, sale or transfer
of the Property to the eligible purchaser is in compliance with this Deed Rider and the
Regulatory Agreement, and there is also recorded a new Deed Rider executed by the eligible

_ purchaser which new Deed Rider the Eligible Purchaser Certificate certifies is satisfactory in

form and substance to the Monitoring Agent; (ii) if the Property is conveyed to the Municipality,
a Certificate (the “Municipal Purchaser Certificate”) is obtained from the Monitoring Agent and
signed and acknowledged by the Municipality and the Monitoring Agent and recorded with the
Registry of Deeds, which Municipal Purchaser Certificate refers to the Property, the Grantee, the
Municipality, and the Maximum Resale Price for the Property and states that the proposed .
conveyance, sale or transfer of the Property to the Municipality is in compliance with the rights,
restrictions, covenants and agreements contained in this Deed Rider and there is also recorded a
new Deed Rider which Deed Rider is satisfactory in form and substance to the Monitoring
Agent; or (jii) if the Property is conveyed to a third party in accordance with Section 1, the
Monitoring Ageat exccute and deliver the Compliance Cetificate in accordance with Section 1;

()  Any good faith purchaser of the Property, any lender or other party taking a
security interest in such Property and any other third party may rely upon a Compliance
Certificate or an Bligible Purchaser Certificate or a Municipal Purchaser Certificate referring to
the Property as conclusive evidence of the matters stated therein and may record such Certificate
in connection with conveyance of the Property, provided, in the case of an Eligible Purchaser
Certificate and a Municipal Purchaser Certificate the consideration recited in the deed or other
instrument conveying the Property upon such resale shall not be greater than the consideration
stated in the Eligible Purchaser Certificate or the Municipal Purchaser Certificate as the case may
be. If the Property is conveyed to the Municipality, any future sale of the Property by the
Municipality shall be subject to the Regulatory Agreement and the Deed from the Municipality
shall contain a Deed Rider in form and substance satisfactory to the Monitoring Agent together
with an Eligible Purchaser Certificate from the Monitoring Agent.

5
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(c) Within ten (10) days of the closing of the conveyance of the Property from
Grantor to Grantee, the Grantee shall deliver to the Monitoring Agent and to the Municipality a
true and certified copy of the Deed of the Property, together with information as to the place of
recording thereof in the public records. Failure of the Grantee, or Grantee's successors or
assigns to comply with the preceding sentence shall not affect the validity of such conveyance.

(d) Notwithstanding anything to the contrary contained in this Deed Rider, the
Maximum Resale Price shall not be less than the purchase price which the Grantee paid for the

Property plus the costs of approved capital improvements and marketing expenses, as determined
by the Monitoring Agent.

(e)  The Grantee understands and agrees that nothing in this Deed Rider or the
Regulatory Agreement in any way constitutes a promise or guarantee by the Grantor, Monitoring
Agent or Municipality that the Grantee shall actually receive the Maximum Resale Price for the
Property or any other price for the Property.

3. trictions Agains ing and Juni b: : The Property shall not
be leased, refinanced, encumbered (voluntarily or otherwise) or mortgaged without the prior -
written consent of the Monitoring Agent, provided, however, that this provision shall not apply
to a first mortgage granted in connection with this conveyance. Any rents, profits, or proceeds
from any transaction described in the last preceding seatence which transaction has not received

_ the prior written consent of the Monitoring Agent shall be paid to and be the property of the

Municipality. In the event that the Monitoring Agent, in the-exercise of its absolute discretion
consent to any such lease, refinancing, encumbrance or mortgage, it shall be a condition to such
consent that all rents, profits or proceeds from such transaction which exceed the carrying costs
of the Property as determined by the Monitoring Agent in their sole discretion shall be paid to
and be the property of the Municipality. Notwithstanding the restrictions outlined in the ...
paragraph above, any Property purchased by the Municipality, under its Right of First Refusal,
may be rented by the Municipality, at its discretion, so long as the income limits for the renter
household meet the income requirements as defined in the Regulatory Agreement.

4. Rights of Mortgagees: (a) Notwithstanding anything herein to the contrary, but
subject to the next succeeding paragraph hereof, if the holder of record (other than the Grantor or
any person related to the Grantor by blood, sdoption, or marriage, or any entity in which the
Grantor has a financial interest (an “Interested Party™)) of a first mortgage granted to a state or
national bank, state or federal savings and loan association, cooperative bank, mortgage
company, trust company, insurance company or other institutional lender or its successors or
assigns (other than an Interested Party) shall acquire the Property by reason of foreclosure or
similar remedial action under the provisions of such mortgage or upon conveyance of the
Property in lieu of foreclosure, and provided that such holder has given the Monitoring Agent
and the Municipality not less than (60) days prior written notice of its intention to foreclose upon
its mortgage or to accept a conveyance of the Property in lieu of foreclosure, the rights and
restrictions contained herein shall not apply to such holder upon such acquisition of the Property,
any purchaser (other than an Interested Party) of the Property at a foreclosure sale conducted by
such holder, or any purchaser (other than an Interested Party) of the Property from such holder,
and such Property shall thereupon and thereafter be free from all such rights and restrictions.
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(b)  In the event such holder, conducts a foreclosure or other proceeding enforcing its
rights under such mortgage and the Property is sold for a price in excess of the greater of (i) the
sum of the outstanding principal balance of the note secured by such mortgage plus all future
advances, accrued interest and all reasonable costs and expenses which the holder is entitled to
recover pursuant to the terms of the mortgage; provided the original principal and advances shall
not exceed the Maximum Resale Price and (i) the Maximum Resale Price applicable on the date
of the sale, such excess shall be paid to the Municipality in consideration of the loss of the value
and benefit of the rights and restrictions herein contained held by the Municipality and released
by the Municipality pursuant to this section in connection with such proceeding (provided, that
in the event that such excess shall be so paid to the Municipality by such holder, the Municipality
shall thereafter indemnify such holder against loss or damage to such holder resulting from any
claim made by the mortgagor of such mortgage to the extent that such claim is based upon
payment of such excess by such holder to the Municipality in accordance herewith, provided that
such holder shall give the Monitoring Agent and the Municipality prompt notice of any such
claim and shall not object to the intervention by the Municipality in any proceeding relating

‘thereto.) In onder to determine the Maximum Resale Price of the Property at the time of

foreclosure or other proceeding, the Municipality may, at its own expense, obtain an appraisal of
the fair market value of the Property satisfactory to such holder. The Maximum Resale Price
shall be equal to the appraised fair market value so obtained, multiplied by the Discount Rate

- assigned to the Property. If the holder disagrees with such-appraised value, the holder may

obtain a second appraisal, at the holder's expense and the Maximum Resale Price shall be equal
to the average of the two appraisal amounts multiplied by the Discount Rate. To the extent the
Granteé passesses any interest in any amount which would othérwise be payable to the = -
Municipality under this paragraph, to the fullest extent permissible by law, the Grantee hereby
assigns its interest in such amount to said holder for payment to the Municipality.

5. Covenants to Run With the Property: (a) The Grantor and the Grantee, for good
and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, hereby
grant and assign to the Municipality, the Municipality's agents, successors, designees and
assigns the right of first refusal to purchase the Property as set forth herein, and to the
Monitoring Agent and the Municipality the right to enforce the rights and restrictions, covenants
and agreements set forth in this Deed Rider. The Grantor and the Grantee hereby grant to the

Monitoring Agent and the Municipality the right to enter upon the Property for the purpose of

_ enforcing any and all of the restrictions, covenants and agreements herein contained, and of -
' taking all actions with respect to the Property which the Monitoring Agent and/or Municipality

may determine to be necessary or appropriate, with or without court order, to prevent, remedy or
abate any violation of the restrictions, covenants and agreements set forth herein. The rights
hereby granted to the Monitoring Agent and the Municipality shall be in addition’to and not in
limitation of any other rights and remedies available to the Grantor or the Monitoring Agent or to
the Municipality for enforcement of the restrictions, rights, covenants and agreements set forth in
this Deed Rider. It is intended and agreed that all of the agreements, covenants, rights and
restrictions set forth above shall be deemed to be covenants running with the Property and shall
be binding upon and enforceable against the Grantee, the Grantee's successors and assigns and
any party holding title to the Property for the benefit of and enforceable by the Monitoring Agent
and/or the Municipality, the Monitoring Agent’ and/or Municipality’s agents, successors,
designees and assigns for a period which is the shortest of (i) ninety-nine years from the creation
of the restriction, (i) upon the recording of a Compliance Certificate, or (iii) upon the recording

-1
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of an Eligible Purchaser Certificate and a new Deed Rider executed by the eligible purchaser
referenced in the Eligible Purchaser Certificate, which new Deed Rider the Eligible Purchaser
Certificate certifies is in form and substance satisfactory to the Municipal Purchaser Certificate
as set forth herein. The Monitoring Agent shall be entitled to a fee of one-half of one percent of
the established maximum sales price of the unit to the Municipality or an eligible purchaser for
the services performed according to the Monitoring Services Agreement (and referenced in the

Regulatory Agreement). This fee shall be paid by the Grantee as a closing cost at the time of
closing.

-{(b)  This Deed Rider and all of the agreements, restrictions, rights and covenants
contained herein shall be deemed to be an affordable housing restriction as that term is defined in
M.G.L. c. 184, § 31 and as that term is used in M.G.L. ¢. 184, §§ 26, 31, 32, and 33.

(c)  The Grantee intends, declares and covenants on behalf of itself and its successors
and assigns (i) that this Deed Rider and the covenants, agreements, rights and restrictions -
contained herein shall be and are covenants running with the land, encumbering the Property for
the term of this Deed Rider, and are binding upon the Grantee's successors in title, (ii) are not
merely personal covenants of the Grantee, and (jii) shall bind the Grantee, its successors and
assigns and enure to the benefit of the Municipality and their successors and assigns for the term
of the Deed Rider.” Grantee hereby agrees that any. and all requirements of the laws of the
Commonwealth of Massachusetts to be satisfied in order for the provisions of this Deed Rider to
constitute restrictions and covenants running with the land shall be deemed to be satisfied in full
and that any requirements of privity of estate are also deemed to be satisfied in full.

(d)  Without limitation on any other rights or remedies of the Grantor, the Monitoring
Agent, the Municipality, their agents, successors, designees and assigns, any sale or other
transfer or conveyance of the Property in violation of the provisions of this Deed Rider, shall, to
the maximum extent permitted by law, be voidable by the Municipality or the Monitoring Agent,
their agents, successors, designees and assigns by suit in equity to enforce such rights,
restrictions, covenants, and agreements.

6. Notijce: Any notices, demands or requests that may be given under this Deed
Rider shall be sufficiently served if given in writing and delivered by hand or mailed by cestified
or registered mail, postage prepaid, return receipt requested, to the parties hereto at the addresses
set for below, or such other addresses as may be specified by any party by such notice.

Municipality: Town of Nantucket
Town Administrator
Nantucket, MA

Grantor: Nantucket Homes for People, Inc.
10 Turnpike Rd.
Southborough, MA 01772
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Monitoring Agent: CHAPA
18 Tremont St. Suite 401
Boston, MA 02108

Any such notice, demand or request shall be deemed to have been given on the da)“r it is hand
delivered or mailed. .

7. Further Assurances: The Grantee agrees from time to time, as may be reasonably
required by the Monitoring Agent or the Municipality, to furnish the Monitoring Agent and the
Municipality with a written statement, signed and, if requested, acknowledged, setting forth the
condition and occupancy of the Property, information concerning the resale of the Property and
all other information pertaining to the Property or the Grantee’s eligibility for and conformance
with the Regulatory Agreement for this Project.

8. Waiver: Nothing contained herein shall limit the rights of the Monitoring Agent

" - andfor the Municipality to release or waive, from time to time, in whole or in part, any of the

rights, restrictions, covenants or agreements contained herein with respect to the Property. Any
such release or waiver must be made in writing and must be executed by the Monitoring Agent .
and/or the Municipality or designee.

9. Severability: If any provisions hereof or the application thereof to any person or
circumstance shall come, to any extent, to be invalid or unenforceable, the remainder Yereof, or
the application of such provision to the persons or circumstances other than those as to which it
is held invalid or unenforceable, shall not be affected thereby, and each provision hereof shall be
valid and enforced to the fullest extent permitted by law.

10.  Responsibility of the Monitoring Agent. Thc Monitoring Agent shal not be
held liable for any action taken or omitted under this Agreement so long as it shall have acted in
good faith and without gross negligence.

1t.  Indemnity. The Developer agrees to indemnify and hold harmless the Monitoring
Agent against all damages, costs and liabilities, including reasonable attorney's fees, asserted
against the Monitoring Agent by reason of its relationship with the Project under this Agreement
and pot involving the Monitoring Agent acting in bad faith and with gross negligence.

Executed as a sealed instrument this day of , 200

"

Grantor:
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Name
Title

Grantee:

By

Name
Title

10
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COMMONWEALTH OF MASSACHUSETTS

County of , 88 . 200_
Then personally appeared the above-named , Grantor, and acknowledged the
foregoing instrument to be his/her free act and deed, before me.
Notary Public
My commission expires:
COMMONWEALTH OF MASSACHUSETTS
County of ,-$8 , 200_
Then personally appeared the above-named , Grantee(s), and acknowledged

the foregoing instrament to be his/her free act and deed, before me.

Notary Public
My commission expires:

1t
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Exhibit F
Compass Rose
Regulatory Agreement

67




Bk: 01057 Pg: 300

(FHLBB-NEW ENGLAND FUND]
For Ownership Projects

This Regulatory Agreement (this "Agreement”) is made this day of
200_ by Nantucket Homes for People , a Massachusetts Not-for-Profit Corporation having
an address at 10 Turnpike Rd. Southborough, MA. 01772 ("Developer") and Citizen's Bank
(the “Member™), a member institution of the Federal Home Loan Bank of Boston.

BACKGROUND:

A.  The Developer intends to construct a 36-unit homeownership development on
a four acre site on Folger Avenue in Nantucket, more particularly described in Exhibit A
attached hereto and made a part hereof (the “Project”);

B.  The Developer has received a comprehensive permit (the “Comprehensive
Permit™) from the Zoning Board of Appeals for the Town of Nantucket (the “Municipality™)
under Chapter 40B of the Massachusetts General Laws, which permit is recorded at the
Registry, of Deeds in Book _____,Page S

C.  The Comprehensive Permit has specified that 9 units, or 25% of the total umnits
in the Project will be affordablé units (the “Affordable Units™) and will be sold to households
camning no more than eighty percent (80%) of the median income, by household size, for the
Boston Primary Metropolitan Statistical Area (the “Base Income”) as published from time to
time by the Department of Housing and Community Development or successor agency
(“DHCD"™), and that those affordable units will remain affordable for a period of 99 years;

D.  The Project is being financed by the member with the proceeds from an
advance provided by the Federal Home Loan Bank of Boston's New England Fund ("NEF")
and the NEF requires that the project provide the number of Affordable Units described
above;

E.  Pursuant to the requirements of the Comprehensive Permit and this
Regulatory Agreement, the Developer has agreed to retain Citizens' Housing and Planning
Association, Inc. (the “Monitoring Agent") to perform monitoring and enforcement services
regarding compliance of the Project with the Affordability Requirement and comphanoe of
the Developer with the Limited Dividend Requirement.

NOW THEREFORE, in consideration of the agreements and covenants hereinafter

set forth, and other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the Developer and the Member hereby agree and covenant as follows:
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1.  Unpit Distribution. The distribution of the Affordable Units by unit size shall
be as set forth below:

0BR 1BR 2BR - 3BR 4 BR
Number of Units 3 6
Maximum Sales $118,000  $135,000.
Price

Discount Rate

The maximum sales price shall be established so that a household earning the Base Income
Jor afamily of four would pay no more than 30% of gross income for the sum of annual debt
service on a mortgage of 90% of the sales price (including principal and interest) plus
property taxes, insurance and any condominium/homeowner association fees. The Discount
Rate shall be established by NEF lender’s appraisal and NEF guldelines.

2. Affordability. The Affordable Units shall be sold to households who have an
annual income equal to or less than the Base Income. The Base Income will be adjusted from
time to time according to DHCD guidelines. The maximum sales price for the Affordable
Units at subsequent re-sales shall be determined by applying a discount rate, established at
the time of initial sale, to the appraised value at the time of resale. The discount rate is the
percentage of the unit's fair market value for which the unit sold, as detetmined by an
appraiser at the time of the initial sale. This rate shall be applied to the fair market value of
the unit at the time of resale, as determined by an appraiser retained by the seller of the

Affordable Unit. The unit must be sold to a household eaming no more than the Base
Income. '

3. Deed Riders. At the time of sale of the Affordable Units by the Developer, the
Developer shall execute and shall as a condition of sale cause the purchasers of the
Affordable Units to execute a deed rider in the form of Exhibit B attached hereto and made a
part hereof (each a “Deed Rider). Bach Deed Rider shall require the unit owner at the time
he/she desires to sell the Affordable Unit to notify the Monitoring Agent (CHAPA) of the
discounted purchase price based on a appraisal ordered by the seller and more particularly
described in the Deed Rider. The owner of the Affordable Unit must thereafter offer the unit

to the Municipality which may or may not exercise its right-of-first refusal and if not, the
seller must find a purchaser who meets the income guidelines.

If, despite using due diligence to do so, the Affordable Unit owner is unable to find an
eligible purchaser within a (60) day period from the end of the Municipality's first (30) day
right of first refusal, then said owner must again offer the unit to the Municipality which,

L] i -2-
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within thirty (30) days of notice of such offer may or may not exercise its second right —of-
refusal: and if not , the seller can sell the unit to any person, regardless of his/her income and
at any price, free of any future resale restrictions, provided that the difference between the
actual resale price and the discounted purchase price shall be paid to the Municipality for
deposit in an affordable housing fund to be used by the Municipality to support other
affordable housing within the municipality.

The Deed Rider shall require the Affordable Unit owner and any purchaser to execute
at the time of resale a similar Deed Rider which shall be attached to and made a part of the
deed from the owner to the purchaser, so that the affordability of each Affordable Unit will
be preserved each time that subsequent resale of the Affordable Unit occurs during the period
of affordability as specified in Section 11 of this Agreement (“the term™).,

4, Dividend Limitation. Developer agrees that the profit to the Developer or to
the partners, shareholders, or other owners of Developer or of the Project shall not exceed
tweaty percent (20%) of total development costs of the Project, exclusive of development
fees (the "Allowable Profit™). Upon issuance of a final Certificate of Occupancy for all of the
units in the Project, the Developer shall deliver to the Monitoring Agent an itemized
statement of total development costs together with a statement of gross sales revenues from
the Project received by the Developer to date cedtified by the Developer ("Certified Cost and
Income Statement"). “Profit”, when calculated by the Monitoring ‘Agent to determine the
Allowable Profit, shall be measured as the excess of certified income, less any brokerage
commissions and selling expenses over certified costs and less all development costs related
to the project except costs incurred by the developer as administrative and overhead expenses
(which shall be considered as part of Developer Profit). Acceptable development costs
include, but are not limited to, the cost of site acquisition, defined as that value which can be
underwritten by the Project and which can be supported by the Member's appraisal upon
which its construction loan is based.

If all units in the Project have not beea sold as of the date the Certified Cost and Income
Statement is delivered to the Monitoring Agent, the Developer shall at least once every
ninety (90) days thereafter, uatil such time as all of the units are sold, deliver to the
Monitoring Agent an updated Certified Cost and Income Statement. After all units in the
Project have been sold, the Developer shall deliver to the Monitoring Agent a final Certified
Cost and Income Statement. All profits from the Project in excess of the Allowable Profit
shall be paid by the Developer to the Municipality for deposit in an affordable housing fund
to be used by the Municipality for the purposes of encouraging, creating or subsidizing the
construction or rehabilitation of affordable housing elsewhere in the Municipality. |

5. Affirmative Marketing. The Developer shall not discriminate on the basis of
race, creed, color, sex, age, handicap, marital status, national origin or any other basis
prohibited by law in the selection of the buyers for the Affordable Units. The Developer
shall affirmatively market the Affordable Units to minority households through direct

~ outreach efforts to local churches, social service and civic organizations as well as local and

o -3-
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area-wide newsprint media where minority houscholds are most likely to be contacted. This
outreach effort must continue for a period of at least 60 days prior to the selection of buyers
for the Affordable Units. The Developer agrees to maintain for at least five (5) years
following the sale of the Affordabie Units, a record of all newspaper ads, outreach letters,
translations, leaflets and any other outreach efforts, which may be inspected by the
Monitoring Agent or the Municipality at any time upon request..

6. Recording. Upon execution hereof, the Developer shall immediately cause this
Agreement to be recorded with the Registry of Deeds for the County where the Project is
located and/or, if the Project consists in whole or in part of registered 1and, to be filed with
the Registry District of the Land Court for the County where the Project is located. Upon
recording and/or filing as applicable, the Developer shall immediately transmit to the Bank
and the Monitoring Agent evidence of such recording and/or filing.

7. Representations. The Developer hereby represents, covenants and warrants as
follows: :

(a)  The Developer (i) is a Not-for-Profit Corporation duly organized under the
laws of the Commonwealth of Massachusetts, and is qualified to transact
business under the laws of this State, (ii) has the power and authority to own
properties and assets and €o carry on its business as now being conducted, and
(iii) has full legal right, power and authority to execute and deliver this
Agreement.

(b)  The execution and performance of this Agreement by the Developer (i) will
not violate or, as applicable, has not violated any provision of law, rule or
regulation, or any order of any court or other agency or governmental body,
and (ii) will not violate or, as applicable, has not violated any provision of any
indenture, agreement, mortgage, mortgage note or other instrument to which
the Developer is a party or by which it or the Project is bound, and (jii) will not
result in the creation or imposition of any prohibited encumbrance of any
nature. .

() The Developer will, at the time of execution and delivery of this Agreement,
have good and marketable title to the Project free and clear of any lien or
encumbrance, subject to the encumbrances created pursuant to this Agreement,
any loan documents relating to the Project, or other permitted encumbrances.

8.  Goveming Law/Amendments/Severability.This Agreement shall be governed
by the laws of The Commonwealth of Massachusetts. Any amendments to this Agreement
must be in writing and executed by all of the partics hereto. The invalidity of any clause,
part, or provision of this Agreement shall not affect the validity of the remaining portions
hereof. Reference to days in this agreement shall mean calendar days except as otherwise
noted herein. ' _

" - .

71




- . .
d . N S
. .

Bk: 01057 Pg: 304

9. Monitoring Agent. The Developer shall retain the Monitoring Agent for
purposes of monitoring Developer’s pecformance hereunder pursuant to an agreement
acceptable to the Monitoring Agent and the Member. All notices and reports required to be
submitted hereunder shall be submitted directly to the Monitoring Agent. The Monitoring
Agent shall have authority to act in all matters relating to this Agreement.

10. Notices. All notices to be given pursuant to this Agreement shall be in writing
and shall be deemed given when delivered by hand or when mailed by certified or registered
mail, postage prepaid, return receipt requested, to the parties hereto at the addresses set forth
below, or to such other place as a party may from time to time designate by written notice:

Developer:

Nantucket Homes for People, Inc.
10 Turnpike Rd.
Southborough, MA 01772

Monitoring Agent:

Citizens Housing and Planning Association, Inc.
18 Tremont Street
Boston, Massachusetts 02108

11. Term. The term of this Agreement shall be ninety-nine (99) years, provided -
that, after conveyance of any unit 0 an eligible purchasing household, this Agreement shall
terminate with respect to that unit if that unit is acquired by foreclosure or instrument in lieu
of foreclosure so long as the holder of the mostgage on that unit has givea the Bank and the
Monitoring Agent and the Municipality not less than sixty (60) days’ prior written notice of
the holder's intention to foreclose the mortgage or to accept an instrument in lieu of
foreclosure.

Upon the expiration of the term of this Agreement, each of the then owners of Affordable
Units shall be bound to pay to the Municipality all proceeds of sale in excess of the
discounted purchase price upon sale of such Umt, which sale shall be at arms length and for
fair market value of such Unit.- .

12.  Successors and Assiens. The Developer intends, declares and covenants on
behalf of itself and its successors and assigns (i) that this Agreement and the covenants,
agreements and restrictions contained herein shall be and are covenants running with the
land, encumbering the Project for the term of this Agreement, and are binding upon the

LY -5-
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Developer's successors in title, (i) are not merely personal covenants of the Developer, and
(iii) shall bind the Developer, its successors and assigns for the term of the Agreement.
Developer hereby agrees that any and all requirements of the laws of The Commonwealth of
Massachusetts to be satisfied in order for the provisions of this Agreement to constitute
restrictions and covenants running with the land shall be deemed to be satisfied in full and
that any requirements of privity of estate are also deemed to be satisfied in full.

13. Default. If any default, violation or breach by the Developer hereunder is not
cured to the satisfaction of the Monitoring Agent within thirty (30) days after notice to the
Developer thereof, then the Momtonng Agent may send notification to the Member and the
FHLBB that the Developer is in violation of the terms and conditions hereof. The Member
may exercise any remedy available to it. The Municipality or the Monitoring Agent may also
exercise any legal remedy available to it. The Developer shall pay all costs and expenses,
including legal fees, incurred by Monitoring Agent in enforcing this Agreement and
Developer hereby agrees that the Member and its agents, including the Monitoring Agent,
shall have a lien on the Project to secure payment of any such costs and expenses. The
Monitoring Agent, may perfect such a lien on the Project by recording a certificate setting
forth the amount of the costs and expenses due and owing in the Registry of Deeds or the
Registry District of the Land Court for the county in which the Project is located. A
purchaser of the Project or any portion thereof shall be liable for the payment of any unpaid
costs and expenses which were the subject of a perfected lien prior to the purchaser's
acquisition of the Project or portion thereof.

14. Mortgagee Consent. The Developer represents and warrants that it has
obtained the conseat of all existing mortgagees of the Project to the execution and recording
of this Agreement and to the terms and conditions hereof and that all such mortgagees have
executed a consent to this Agreement.

15  Responsibility of Monitoring Agent. The Monitoring Agent shall not be held
liable for any action taken or omitted under this Agreement so long as it shall have acted in
good faith and without gross negligence..

16. Indemaity The Developer agrees to indemnify and hold harmless the
Monitoring Agent against all damages, costs and liabilities, including reasonable attorney’s
fees, asserted against the Monitoring Agent by reason of its relationship to the Project under

this Agreement and not involving the Monitoring Agent acting in bad faith and with gross
negligence

i7. Amendments. This Agreement shall not be amended without written consent
of the Monitoring Agent.
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Lan

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be
executed as a sealed instrument as of the date first above written.

DEVELOPER: MEMBER:

By: By:

COMMONWEALTH OF MASSACHUSETTS

, 85. 200_
-Then personally appeared the above-named , the of
: and acknowledged the foregoing instrument to be the free act and
deed of , before me.

Notary Public
My Commission Expires:

.
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Exhibit G
Compass Rose
Pro Forma
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COMPASS ROSE
Nantucket, MA
DEVELOPMENT BUDGET

HARD COSTS
Atquisition

Site Development-Foundations/Landscaping

Utilities/Oralnage (+ofl-site work)
Construction

Contingency

Sub-Total Hard Costs

SOFT COSTS
Permitssurveys/sower te-in fees
architengin

sHte engin (envir + civil)
legainive & recording
inguranca

taxes

brokerage fees
financing/applic fees
clerk of the warks
inspecling engineer

accounting/audite
marketing-affordable units
construction loan interest
soft cost contingency
Development consultant
Sub-tolal Soft Coste

TOTAL DEVELOPMENT COSTS

SOURCES

HOME GRANT (ESTIMATE)
MODERATE INCOME UNITS - |
IODERATE INCOME UNITS - 1t
MODERATE INCOME UNITS -t
SENIOR & DISABLED UNFTS
WARKET UNITS - |

MARKET UNITS - 1

GROSS SALES REVENUES
PROFIT (LOSS)
PERCENTAGE PROFIT

AFFORDABLE UNITS

Bk: 01057 Pg: 308

32 UNMTS

PER UNIT

26,623
27,957
24,113
162,650
10,236
241479

1,000
1219
2,563
2511
863
456
3,126
1,760
1,083
1438
438
138
7331
813
2,031
26436

267,915

103,000
118,000
136,000
235,000
265,000
349,500

O G wh th A N

Developmant Foe
Juakyard Clesnup

Net Surplus

76

Fub, 14,01
TOTAL

849,750
774,800

3I7.551
TTZ7 324

39,000
82,000
80,350
18,000
14,600
100,000
56,000

46,000
14,000

350,000
206,000
118,000
690,000
235,000
885,000

6,990,000

9,464,000
850,729
10%
(257.108)
(455,000)

178,60

6.3%
3.1%
16.7%
3%
2.4%
62.5%
106.0%

3.0%

1.8%




COMPASS ROSE
Nantucket, MA
OEVELOPMENT BUDGET

Acquisition

Sile Development-Foundationsit.andscaping
Wilites/Deainage (+off-site work)
Construction

Contingency
Sub-Tolal Hard Costs

SOFT COSTS
Pomits/surveysisewer tie-in fees
archiVengin

site engin (ervir + ¢ivi)
legalltitie & recording
Insurance

taxes

brokerage fees
financing/applic fees
clork of the works
lnspacting engineer
eccourting/audits
marketing-affordable units
construction foan interest
soft cost contingency
Development consuttant
Sub-tolal Soft Costs

TOTAL DEVELOPMENT COSTS

SOURCES

MODERATE INCOME UNITS - |
WODERATE INCOME UNIYS - 1l
MODERATE INCOME UNITS - Il
SENIOR & DISABLED UNITS
MARKET UNITS -1

MARKET UNITS - 1l

GROSS SALES REVENUES
PROFIT (LOSS)
PERCENTAGE PROFIT

AFFORDABLE UNITS
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16 UNITS
PER UNIT

23.576
mlm
21433
162650
10,044
234,504

1.000
1.083

258,459

103,000
118,000
136,000
236,900
295,000
349,500

) 3 b MM W

Oovelopment Fee
Junkyaed Cleanup

Net Surplus

’r7

Nov-4-2000

TOTAL

848,750
964,600

774,800

6,495,400
361,590
8.442,140

36,000
39,000

84,300
18,000
14,600
100,000

- §6,000--

46,000
14,000
4400
26,000
862,400

9,304,540

309,000
236,000

235,000
8,038,600
10,247,500
942,960
10%
(279,136)
(‘ss.ml

208,824

8.3%
5.6%
1.1%
2.7%
8.3%
62.8%

100.0%

3.0%

20%
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REGULATORY AGREEMENT lmm

5

- A Bhk: 1064 Pg: 105 Page 1of 28

[FHLBB-NEW ENGLAND FUND]  Doc: AGR 01!29/2007 03:14 PM

For Ownership Projects

This Regulatory Agreement (this "Agreement") is made this 1* day of December, 2006, by
Nantucket Homes for People, Inc., a Massachusetts Not for Profit corporation having an address at 10
Turnpike Road, Southborough, MA. 01772 ("Developer") and Wainwright Bank & Trust Company, 63
Franklin Street, Boston, MA 02110 (the "Bank"), a member institution of the Federal Home Loan Bank of
Boston, the Town of Nantucket Zoning Board of Appeals ("Municipality") and Citizens' Housing and
Planning Asscciation of Boston ("CHAPA"), having an address of 18 Tremont Street, Boston,
Massachusetts 02108.

BACKGROUND:

A. The Developer intends to construct a twenty-eight (28) unit homeownership development
on a four (4) +/-acre site on Folger Avenue, Nantucket, MA, more particularly described in
Exhibit A attached to and made a part of this Agreement (the "Project"),

B. The Developer has received a comprehensive permit (the "Comprehensive Permit") from

the Zoning Board of Appeals for the Town of Nantucket (the "Municipality") under Chapter 40B

of the Massachusetts General Laws, which permit is recorded at the Nantucket County Registry

of Deeds Registry District of the Land Court (the "Reg13try") in Book /06577 , at Page
A6 { as Document No

C. A "Letter of Intent" has specified that seven (7) units, or 25% of the total units in the
Project will be affordable units (the "Affordable Units") which will be subject to this Regulatory
Agreement to restrict the sale of the Affordable Units to eligible affordable home owners who
have household incomes no greater than 80% of the annual median income for Nantucket as
defined by the U.S. Department of Housing and Urban Development ("HUD), and that they will
be paying no more than 30% of their annual income for their interest and principal mortgage
payments, real estate taxes, insurance and homeowners' association fees.

D. Pursuant to the terms of this Regulatory Agreement, the Affordable Units will be sold to
households earning no more than eighty percent (80%) of the median income, by household size,
for the Nantucket County (the "Base Income") as published from time to time by HUD or
SUCCESSOT agency;

E. The Project is being financed under the Federal Home Loan Bank of Boston's New
England Fund ("NEF") and the NEF requires that the Developer provide the number of
Affordable Units described above;

F, Pursuant to the requirement of the Comprehensive Permit and this Regulatory

Agreement, the Developer has agreed to retain CHAPA (the "Monitoring Agent") to perform
monitoring and enforcement services regarding compliance of the Project with the Affordability

1
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Requirement and compliance of the Developer with the Limited Dividend Requirement. The
Developer agrees that the Nantucket Housing Authority ("Nantucket Housing") will act as the
secondary monitoring agent. The Developer will not be responsible for any costs or fees for the
Nantucket Housing Authority.

NOW THEREFORE, in consideration of the agreements and covenants set forth in this
Agreement, and other good and valuable consideration, the receipt and sufficiency of which are
acknowledged, the Developer and the Bank agree and covenant as follows:

1. Unit Designation. The distribution of the Affordable Units by unit size shall be as set
forth below:

Units/Lots
3BR
Number of Units 7
Initial Affordabie Price $ 242,000

The maximum sales price shall be established so that a household earning the Base Income for a
Jamily of four would pay no more than 30% of the gross income for the sum of annual debt
service on a mortgage of 95% of the sales price (including principal and interest) plus property
taxes, insurance, and any condominium/homeowner association fees. The Discount Rate shall be
established by NEF lender's appraisal and NEF guidelines.

2. Affordability. The Affordable Units shall be sold to households who have an annual
income equal to or less than the Base Income. The Base Income will be adjusted from time to
time according to DHCD guidelines. The maximum sales price for the Affordable Units at
subsequent re-sales shall be determined by applying a discount rate, established at the time of
initial sale, to the appraised value at time of resale. The discount rate is the percentage of the
unit's fair market value for which the unit is sold, as determined by an appraiser at the time of the
initial sale. This rate shall be applied to the fair market value of the unit at the time of resale, as
determined by an appraiser retained by the seller of the Affordable Unit. The unit must be sold to
a household eaming no more than a Base Income.

3. Deed Riders. At the time of sale of the Affordable Units by the Developer, the
Developer shall execute and shall as a condition of sale cause the purchasers of the Affordable
Units to execute a deed rider substantially in the form of Exhibit A attached to and made a part
of this Agreement (each a "Deed Rider"). Each Deed Rider shall require the unit owner at the
time he/she desires to sell the Affordable Unit to notify the Monitoring Agent and Nantucket
Housing so that the Monitoring Agent can make a determination of the price at which the unit
may be sold (the "Maximum Re-sale Price"). The owner of the Affordable Unit must thereafter
offer the unit to the Municipality at which Maximum Re-sale Price which may or may not
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exercise its right-of-first refusal and if not, the seller must find a purchaser who meets the
income guidelines.

If, despite using due diligence to do so, the Affordable Unit owner is unable to find an eligible
purchaser within a sixty (60) day period from the end of the Municipality’s first (30) day right of
first refusal, then said owner must again offer the unit to the Municipality which, within thirty
(30) days of notice of such offer may or may not exercise its second right of refusal; and if not,
the seller can sell the unit to any person, regardless of his’her income and at any price, free of
any future sale restrictions, provided that the difference between the actual resale price and the
discounted purchase price shall be paid to the Municipality for deposit in an affordable housing
fund to be used by the Municipality to support other affordable housing within the municipality.

The Deed Rider requires the Affordable Unit owner and any purchaser to execute at the time of
resale a similar Deed Rider which shall be attached to and made a part of the deed from the
owner to the purchaser, so that the affordability of each Affordable Unit will be preserved each
time that subsequent resale of the Affordable Unit occurs during the period of affordability
specified in this Agreement.

4. Dividend Limitation. Developer agrees that the profit to the Developer or to the partners,
shareholders, or other owners of Developer or of the Project shall not exceed fifteen percent
(15%) of total development costs of the Project, exclusive of development fees (the “Allowable
Profit™). Upon issuance of a final Certificate of Occupancy for all of the units in the Project, the
Developer shall deliver to the Monitoring Agent and Nantucket Housing an itemized statement
of total development costs together with a statement of gross sales revenues from the Project
received by the Developer to date certified by the Developer (“Certified Cost and Income
Statement™). “Profit” when calculated by the Monitoring Agent to determine the Allowable
Profit, shall be measured as the excess of certified income, less any brokerage commissions and
selling expenses over certified costs and less all development costs related to the project except
costs incurred by the developer as administrative and overhead expenses (which shall be
considered as part of the Developer Profit). Acceptable development costs include, but are not
limited to; the cost of site acquisition, defined as that value which can be underwritten by the
Project and which can be supported by the Member’s appraisal upon which its construction loan
is based.

If all units in the Project which have not been sold as of the date the Certified Cost and Income
Statement is delivered to the Monitoring Agent and Nantucket Housing, the Developer shall at
least once every ninety (90) days thereafter, until such time as all of the units are sold, deliver to
the Monitoring Agent and Nantucket Housing an updated Certified Cost and Income Statement.
After all units in the Project which are offered for sale have been sold, the Developer shall
deliver to the Monitoring Agent and Nantucket Housing a final Certified Cost and Income
Statement. All profits from the Project in excess of the Allowable Profit shall be paid by the
Developer to the Municipality. The Municipality shall deposit such funds into an affordable
housing fund, if one exists in the Municipality, to be used by the Municipality for the purposes of
encouraging, creating or subsidizing the construction or rehabilitation of affordable housing
elsewhere in the Municipality
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5. Affirmative Marketing. The Developer shall not discriminate on the basis of race, creed,
color, sex, age, handicap, marital status, national origin or any other basis prohibited by law in
the selection of the buyers for the Affordable Units, The Developer shall affirmatively market
the Affordable Units to minority households through direct outreach efforts to local churches,
social service and civic organizations as well as local and area-wide newsprint media where
minority households are most likely to be contacted. This outreach effort must continue for a
period of at least 60 days prior to the selection of buyers for the Affordable Units. The
Developer agrees to maintain for at least five (5) years following the sale of the Affordable
Units, a record of all newspaper ads, outreach letters translations, leaflets and any other outreach
efforts which may be inspected by the Monitoring Agent, Nantucket Housing or the Municipality
upon request.

6. Recording. Upon execution of this Agreement, the Developer shall immediately cause
this Agreement to be recorded or filed with the Registry of Deeds for the County where the
Project is located and/or if the Project consists in whole or in part of registered land, to be filed
with the Registry District of the Land Court for the County where the Project is located. Upon
recording and/or filing as applicable, the Developer shall immediately transmit to the Bank, the
Monitoring Agent and Nantucket Housing evidence of such recording and/or filing.

7. Representations. The Developer represents, covenants and warrants as follows:

{a)  The Developer (i) is a Not-for-Profit corporation duly organized under the laws of
the Commonwealth of Massachusetts, and is qualified to transact business under
the laws of this state, (ii) has the power and authority to own properties and assets
and to carry on its business as now being conducted, and (iii) has full legal right,
power and authority to execute and deliver this Agreement.

{(b)  The execution and performance of this Agreement by the Developer (i) will not
violate or, as applicable, has not violated any provision of law, rule or regulation,
or any order of any court or other agency or governmental body, and (ii) will not
violate or, as applicable, has not violated any provision of any indenture,
agreement, mortgage, mortgage note or other instrument to which the Developer
is a party or by which it or the Project is bound, and (iii) will not result in the
creation or imposition of any prohibited encumbrance of any nature.

(¢)  The Developer will, at the time of execution and delivery of this Agreement, have
good and marketable title to the Project free and clear of any lien or encumbrance,
subject to the encumbrances created pursuant to this Agreement, any loan
documents relating to the Project, or other permitted encumbrances.

8. Governing Law/Amendments/Severability. This Agreement shall be governed by the
laws of The Commonwealth of Massachusetts. Any amendments to this Agreement must be in
writing and executed by all of the parties to this Agreement. The invalidity of any clause, part,
or provision of this Agreement shall not affect the validity of the remaining portions of this
Agreement.
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9. Monitoring Agents. The Developer shall retain the Monitoring Agent and for
purposes of monitoring Developer's performance under this Agreement pursuant to an
agreement acceptable to the Monitoring Agent and the Bank in the form attached hereto as
Exhibit B. Nantucket Housing will act as an independent, secondary monitoring agent. The
Developer will not be responsible for any costs associated with Nantucket Housing acting as the
secondary monitoring agent.

All notices and reports required to be submitted under this Agreement shall be submitted
directly to the Monitoring Agent and Nantucket Housing, The Monitoring Agent and Nantucket
Housing shall have authority to act in all matters relating to this Agreement.

2 Notices. All notices to be given pursuant to this Agreement shall be in writing and
shall be deemed given when delivered by hand or when mailed by certified or registered mail,
postage prepaid, return receipt requested, to the parties to this Agreement at the addresses set
forth below, or to such other place as a party may from time to time designate by written notice:

Municipality: Nantucket Zoning Board of Appeals
I East Chestnut Street
Nantucket, MA 02554

Developer: Nantucket Homes for People, Inc.
10 Tumpike Road
Southborough, Massachusetts 01 772
Monitoring Agent: Citizens' Housing and Planning Association, Inc.
18Tremont Street

Boston, Massachusetts 02108

Secondary Monitoring Agent: ~ Nantucket Housing Authority
- 147 Orange Street
Nantucket, Massachusetts 02554

Bank: Wainwright Bank & Trust Company
63 Franklin Street
Boston, MA 02110

11.  Term. The term of this Agreement shall be in perpetuity, or to the extent permissible by
law, but in no event less than ninety-nine (99) years, provided that, after the time of conveyance
of any unit to an eligible purchasing household, this Agreement shall terminate with respect to
that unit to an eligible purchasing household, this Agreement shall terminate with respect to that
unit if that unit is acquired by foreclosure or instrument in lieu of foreclosure so long as the
holder of the mortgage on that unit has given the Bank, the Monitoring Agent, Nantucket
Housing, and the Municipality not less than sixty (60) days prior written notice of the holders
intention to foreclose the mortgage or to accept an instrument in lieu of foreclosure.
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Upon the expiration of the term of each Deed Rider, each of the then owners of Affordable Units
shall be bound to pay to the Municipality all proceeds of the sale in excess of the discounted
purchase price upon sale of such Unit, which sale shall be at arms length and for fair market
value of such Unit.

12.  Successors and Assigns. The Developer intends, declares and covenants on behalf of
itself and its successors and assigns (i) that this Agreement and the covenants, agreements and
restrictions contained in this Agreement shall be and are covenants running with the land,
encumbering the Project for the term of this Agreement, and are binding upon the Developer's
successors in title, (ii) are not merely personal covenants of the Developer, and (iii) shall bind the
Developer, its successors and assigns for the term of the Agreement. Developer agrees that any
and all requirements of the laws of The Commonwealth of Massachusetts to be satisfied in order
for the provisions of this Agreement to constitute restrictions and covenants running with the
land shall be deemed to be satisfied in full and that any requirements of privity of estate are also
deemed to be satisfied in full.

13.  Default. If any default, violation or breach by the Developer under this Agreement is not
cured to the satisfaction of the Monitoring Agent, Nantucket Housing or the Municipality as the
case may be, within thirty (30) days after notice to the Developer thereof, then the Monitoring
Agent, Nantucket Housing or the Municipality as the case may be, may send notification to the
Bank and the FHLBB that the Developer is in violation of the terms and conditions of this
Agreement. The Bank and/or the FHLBB may exercise any remedy available to it, including
calling its advance under the NEF or increasing the interest rate on such advance. The
Municipality, Monitoring Agent or Nantucket Housing may also exercise any legal remedy
available to them. The Developer shall pay all costs and expenses, including legal fees, incurred
by Monitoring Agent, Nantucket Housing and/or Municipality in enforcing this Agreement, and,
in the event of any action by the Monitoring Agent, Nantucket Housing and/or Municipality
against the Developer, the Monitoring Agent, Nantucket Housing and/or Municipality shall be
entitled to seek an attachment against the Developer’s property including, without limitation, its
interest in the Project. The Monitoring Agent, Nantucket Housing and/or Municipality may
perfect a lien on the Project by recording/filing one or more certificates setting forth the amount
of the costs and expenses due and owing in the Registry. A purchaser of the Project or any
portion of it shall be liable for the payment of any unpaid costs and expenses which were the
subject of a recorded/filed certificate prior to the purchaser’ s acquisition of the Project or
portion thereof.

14.  Mortgagee Consent. The Developer represents and warrants that it has obtained the
consent or subordination of all existing mortgagees of the Project to the execution and recording
of this Agreement and to the terms and conditions of this Agreement and that all such
mortgagees have executed a consent or subordination to this Agreement which shall be
recorded/filed herewith.

15.  Responsibility of Monitoring Agent. The Monitoring Agent, Nantucket Housing and
Municipality shall not be held liable for any action taken or omitted under this Agreement so
long as it shall have acted in good faith and without gross negligence.
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16.  Indemnification. The Developer, for itself and its successors and assigns, agrees
to indemnify and hold harmless the Monitoring Agent, Nantucket Housing and
Municipality against all damages, costs and liabilities, including reasonable attorney's
fees, asserted against the Monitoring Agent, Nantucket Housing and Municipality by
reason of its relationship to the Project under this Agreement and not involving the
Monitoring Agent, Nantucket Housing or Municipality acting in bad faith and with gross
negligence.

17. Amendments This Agreement shall not be amended without written consent of
the Monitoring Agent , Nantucket Housing and Municipality.

IN WITNESS WHEREOF, the parties to this Agreement have caused this Agreement to
be executed as a sealed instrument as of the date first above written.

DEVELOPER: BANK:
Nantucket Homes fqr) People, Inc. Wainwright Bank ead Tru s+ ompdn y
By: By:
ot and (ﬁmcsyer Oiva Prasebaot

MUNICIPALITY:
Town of Nantuc, et Zoning Board of Appeals

Ay 220
By: /Q 0 { 7

4424 u—&w(mé_ QAMZMW-:"O\, This Qe

3

Y Commoénwealth of Massachusetts

County, ss

On thls / day of /% @2006 before me, the undersigned notary public, personally
i prer, proved to me through satisfactory ev1dence which were

Nantucket Homes, Inc., a Massachusetts

YA

Not for Profit corporation.

SE

3 '; 1" ! '.
My CO{@‘“&&QQ;C?&HI‘QS

PRy
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Commonwealth of Massachusetts
Barnstable County, ss

Onthis _Y4_ ™ day of Dec , 2006, before me, the undersigned notary public, personally

appeared Steghen Pratt-0tto | proved to me through satisfactory evidence, which were
persmally  Knonvin , to be the person whose name is signed on the

preceding or attached document, and acknowledged to me that he signed it voluntarily for

its stated purpose as _Vice Petaidont ¢t Wainwright Bank, a_ /1] a gsechs

bank ard trust Compony . A Trust Lompary

Crvohapt) Urlhibey

ANDiHEYY WEBSTER
Notary Public
Commonweaith of Massachusetts
' My Commission Expires
June 21, 2012

My commission exj)

Commonwealth of Massachusetts

Nc-td\b\g._-&" County, ss

. ok . . o
On thisgd® " day of 2006, before me, the undersigned notary public, personally
appeared_"Midwad 3 O'm¥AG— | proved to me through satisfactory evidence, which
were

, to be the person whose name is signed on the
preceding or attached document, and acknowledged to me that he signed it voluntarily for
its stated purpose as the chairman of the Town of Nantucket Zoning Board of Appeals.

L O\ s

My commission expires:

[~} HOLLY . WISCQ- ~  ~ =\ \w 7.5
% Notary Pubiie. - . X
! Commanweaith of Massachuse
3 ’ My Commission Expites -
4 duly 24, 2009/
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EXHIBIT A

DEED RIDER
For
FHLBB New England Fund

Ownership Project

(annexed to and made part of that certain deed (the "Deed")
from Nantucket Homes for People, Inc.("Grantor")
to ("Grantee")
dated 2004

WITNESSETH:

WHEREAS, a comprehensive permit for land in the Town of Nantucket, Massachusetts
(the "Municipality") has been granted under Chapter 40B of M.G.L. for the purpose of
constructing twenty-eight (28) residential units (the "Project") comprised of units to be sold by
the Grantor at market rates, seven (7) units to be sold to households with low and moderate
incomes in accordance with the terms and provisions of the Regulatory Agreement by and
between the Nantucket Homes for People, Inc. (the "Developer"), Wainwright Bank and Trust
(the "Bank"), and the Town of Nantucket ("Municipality") as part of the New England Fund
("NEF") Program (the "Regulatory Agreement") which Regulatory Agreement is dated
,2004 and is recorded/filed with the Nantucket County Registry of Deeds/Registry District of the
Land Court (the "Registry") in Book ,at Page /as Document No.

WHEREAS, the Municipality has determined that the rights and restrictions granted in
this Deed Rider to the Municipality serve the public's interest in the creation and retention of
affordable housing for persons and families of low and moderate income and in the restricting the
resale price of property in order to assure its affordability by future low and moderate income
purchasers;

WHEREAS, pursuant to the Regulatory Agreement, eligible purchasers such as the
Grantee are given the opportunity to purchase certain property at a discount of the property's
appraised fair market value if the purchaser agrees to convey the property on resale to an
income-eligible purchaser ("Eligible Purchaser") located by the Municipality or, to the
Municipality, for a "Maximum Re-sale Price;
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WHEREAS, the “Maximum Re-sale Price” is intended to ensure long-term affordability
of the Property to a household at 80% of Nantucket County area median income as defined by
the U.S. Department of Housing and Urban Development (“HUD”) or successor agency;

WHEREAS, the “Maximum Re-sale Price” shall be determined by a Monitoring Agent
and Nantucket Housing, as described in the Regulatory Agreement, to be a price such that a
household earning no greater than 80% of the median income for Nantucket County for a family
of four would pay no more than 30% of gross income for the sum of annual debt service on a
mortgage of 95% of the Maximum Re-sale Price (including principal and interest at current
interest rates) plus property taxes, property insurance (unless covered by the condominium fees),
private mortgage insurance and any required condominium/homeowner association fees.

WHEREAS, the Grantor and the Grantee are participating in the NEF Program, and in
accordance with the NEF Program the Grantor is conveying that certain real property more
particularly described in the Deed to which this Deed Rider is attached (“Property™) to the
Grantee at a consideration which is less than the appraised value of the Property; and

NOW THEREFORE, as further consideration from the Grantee to the Grantor and the
Municipality for the conveyance of the Property at an affordable price in accordance with the
Regulatory Agreement, the Grantee, his’her heirs, successors and assigns, agrees that the
Property shall be subject to the following rights and restrictions which are imposed for the
benefit of and shall be enforceable by, the Grantor's assignees and designees, or the Monitoring
Agent, or Nantucket Housing, or the Municipality, acting by and through its chief elected
official.

1. Right of First Refusal. (a) When the Grantee or any successor in title to the Grantee shall
desire to sell, dispose of or otherwise convey the Property, or any portion thereof, the Grantee
shall first notify the Monitoring Agent and Nantucket Housing and subsequently the
Municipality in writing of the Grantee's intention to so convey the Property (the “Notice™). The
Notice shall contain an appraisal of the fair market value of the Property (assuming the Property
is free of all restrictions set forth herein) acceptable to the Monitoring Agent prepared by a real
estate appraiser acceptable to the Monitoring Agent and qualified to appraise property for
secondary mortgage markets and recognized as utilizing acceptable professional appraisal
standards in Massachusetts, and the Notice shall set forth the Discount Rate and the Maximum
Resale Price of the Property. Within thirty (30) days of the giving of the Notice by the Grantee,
the Municipality shall notify the Grantee in writing as to whether the Municipality is proceeding
to locate an eligible purchaser of the Property or the Municipality shall exercise its right of first
refusal to purchase the Property (the “Municipalities Notice™). For the purpose of this Deed
Rider, an “eligible purchaser” shall mean a purchaser who satisfies the criteria set forth in the
Regulatory Agreement and who, if located by the Municipality is ready and willing to purchase
the Property within ninety (90) days after the Grantee gives the Notice,

(b)  Inthe event that (i) the Municipality's Notice states that the Municipality does not
intend to proceed to locate an eligible purchaser and that the Municipality does not intend to
exercise its right of first refusal to purchase the Property, or the Municipality fails to give the

10
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Municipality's Notice within thirty (30) days, the Grantee must use diligent efforts to find an
eligible purchaser within a one hundred twenty (120) day period from the date the Property is put
on the market, as determined by the date of the first advertisement for sale, as set forth below.
The term “diligent efforts” shall mean {A) the placement of an advertisement in the real estate
section of at least one newspaper of general circulation for a period of three consecutive weeks
which sets forth a customary description of the unit for sale, a single price which is not in excess
of the Maximum Re-sale Price, Grantee's telephone number, and the phrase: “Sale of unit subject
to certain guidelines and restrictions with respect to the maintenance and retention of affordable
housing for households of low and moderate income. ” and (B) the receipt of satisfactory
evidence that the new purchaser qualifies as an eligible purchaser. If the Grantee is unable to
locate an eligible purchaser within one hundred twenty (120) days from the date the Property is
put on the market, the Grantee may convey the Property to any third party at no less than the fair
market value, free of all restrictions set forth in this Deed Rider, provided, however, all
consideration and payments of any kind received by the Grantee for the conveyance of the
Property to the third party which exceeds the Maximum Re-sale Price shall be immediately and
directly paid to the Municipality after review by the Monitoring Agent and Nantucket Housing.
Upon receipt of this excess amount, if any, the Municipality, the Monitoring Agent and
Nantucket Housing shall issue to the third party a certificate in recordable form (the
"Compliance Certificate") indicating the Municipality's receipt of the excess amount, if
applicable, or indicating that no excess amount is payable, and stating that the Municipality has
elected not to exercise its right of first refusal, and indicating the Monitoring Agent and
Nantucket Housing approvals of the sale of the Property to the third party consistent with the
terms of this Deed Rider. This Compliance Certificate is to be recorded in the appropriate
Registry of Deeds or registered with the appropriate Registry District of the Land Court and such
Compliance Certificate may be relied upon by the then owner of the Property and by third parties
as constituting conclusive evidence that such excess amount, if any, has been paid to the
Municipality, or that no excess amount is payable, and that the rights, restrictions, agreements
and covenants set forth in this Deed Rider are null and void. The sale price to a third party shail
be subject to the Monitoring Agent and Nantucket Housing approvals and the Monitoring Agent
or Nantucket Housing may withhold their approval if in their judgment the purchase price is not
consistent with the requirements of this Deed Rider and the Regulatory Agreement. The
Monitoring Agent and Nantucket Housing approvals of the sale price shall be evidenced by their
issuance of this Compliance Certificate. Funds received by a Municipality under this paragraph
shall be deposited in an affordable housing fund to be used by the Municipality to support other
affordable housing within the municipality.

(c) In the event the Municipality, within said sixty (60) day period, notifies the Grantee that
the Municipality is proceeding to locate an eligible purchaser or that the Municipality shall
exercise the Municipality's right of first refusal to purchase the Property, the Municipality may
locate an eligible purchaser, who shall purchase the Property at a price not in excess of the
Maximum Re-sale Price subject to a Deed Rider, within ninety (90) days of the date that the
Municipality’s Notice is given, or the Municipality may purchase the Property itself at a price
not in excess of the Maximum Re-sale Price within ninety (90) days of the date that the
Municipality’s Notice is given. If more than one eligible purchaser is located by the
Municipality, the Municipality shall conduct a lottery or other like procedure to determine which
eligible purchaser shall be entitled to the conveyance of the Property.

11
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(d)  If an eligible purchaser is selected to purchase the Property, or if the Municipality elects
to purchase the Property, the Property shall be conveyed by the Grantee to such eligible
purchaser or to the Municipality as the case may be, by a good and sufficient quitclaim deed
conveying a good and clear record and marketable title to the Property free from all
encumbrances except (i) such taxes for the then current year as are not due and payable on the
date of delivery of the deed (ii) any lien for municipal betterments assessed after the date of the
Notice, (iii) provisions of local building and zoning laws, (iv) all easemenits, restrictions,
covenants and agreements of record specified in the Deed from the Grantor to Grantee, (v) the
Regulatory Agreement which cannot be amended without the consent of the Monitoring Agent
and Nantucket Housing, (vi) such additional easements, restrictions, covenants and agreements
of record as the Municipality, the Monitoring Agent and Nantucket Housing consent to, such
consent not 1o be unreasonably withheld or delayed, and (vii) in the event that the Property is
conveyed to an eligible purchaser, a Deed Rider satisfactory in form and substance to the
Monitoring Agent, Nantucket Housing and Municipality which the Grantee agrees to annex to
said deed,

{(e) Said deed shall be delivered and the purchase price paid (the “Closing”) at the Registry,
or at the option of the eligible purchaser (or the Municipality, as the case may be, if the
Municipality is purchasing the Property), exercised by written notice to the Grantee at least five
(5) days prior to the delivery of the deed, at such other place as the eligible purchaser (or the
Municipality, as the case may be, if the Municipality is purchasing the Property) may designate
in said notice. The Closing shall occur at such time and on such date as shall be specified ina
written notice from the eligible purchaser (or the Municipality, as the case may be, if the
Municipality is purchasing the Property) to the Grantee, which date shall be at least five (5) days
after the date on which such notice is given, and if the eligible purchaser is a purchaser located
by the Municipality, or if the Municipality is purchasing the Property no later than ninety (90)
days after the Municipality’s Notice is given to the Grantee.

® To enable Grantee to make conveyance as provided in this Deed Rider, Grantee may if
he/she so desires at the time of delivery of the deed, use the purchase money or any portion
thereof to clear the title of any or all encumbrances or interests; all instruments so procured to be
recorded simultaneously with the delivery of said deed. Nothing contained herein as to the
Grantee's obligation to remove defects in title or to make conveyance or to deliver possession of
the Property in accordance with the terms hereof, as to use of proceeds to clear title or as to the
election of the Eligible Purchaser or the Municipality to take title, nor anything else in this Deed
Rider shall be deemed to waive, impair or otherwise affect the priority of the Municipality’s
rights herein over matters appearing of record, or occurring, at any time after the recording of
this Deed Rider, all such matters so appearing or occurring being subject and subordinate in all
events to the Municipality’s rights herein.

(2) Water ahd sewer charges and taxes for the then current tax period shall be apportioned
and fuel value and any common area charges or association fees, if any, shall be adjusted as of

the date of Closing and the net amount thereof shall be added to or deducted from, as the case
may be, the purchase price payable by the eligible purchaser or by the Municipality.

12
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(h)  Full possession of the Property free from all occupants is to be delivered at the time of
the Closing, the Property to be then in the same condition as it is in on the date of the Grantee's
Notice, reasonable wear and tear only excepted.

(i) If Grantee shall be unable to give title or to make conveyance as above stipulated, or if
any change of condition in the Property not included in the above exception shall occur, then the
Closing shall be extended for up to thirty (30) days and Grantee shall remove any defect in title
or restore the Property to the condition required by this Deed Rider. The Grantee shall use best
efforts to remove any such defects in the title whether voluntary or involuntary and to restore the
Property to the extent permitted by insurance proceeds or condemnation award. The eligible
purchaser (or the Municipality, as the case may be, if the Municipality is purchasing the
Property) shall have the election, at either the original or any extended time for performance, to
accept such title as the Grantee can deliver to the Property in its then condition and to pay
therefore the purchase price without deduction, in which case the Grantee shall convey such title,
except that in the event of such conveyance in accordance with the provisions of this clause, if
the Property shall have been taken by a public authority, then the Grantee shall, unless the
Grantee has previously restored the Property to its former condition, either;

@A) pay over or assign to the eligible purchaser or the Municipality, as the case may
be, on delivery of the deed, all amounts recovered or recoverable on account of such
insurance or condemnation award less any amounts reasonably expended by the Grantee
for the partial restoration, or

(il - if aholder of a mortgage on the Property shall not permit the insurance proceeds
or the condemnation award or part thereof to be used to restore the Property to its former
condition or to be so paid over or assigned, give to the eligible purchaser or to the
Municipality, as the case may be, a credit against the purchase price, on delivery of the
deed, equal to said amounts so retained by the holder of the said mortgage less any
amounts reasonably expended by the Grantee for any partial restoration

)] If the Municipality fails to locate an Eligible Purchaser to purchase the Property within
ninety (90) days after the Notice is received by the Municipality, and the Municipality does not

. purchase the Property during said period, then following expiration of ninety (90) days after the
Municipality receives the Notice from the Grantee, the Grantee may convey the Property to any
third party at no less than fair market value, free and clear of all rights and restrictions contained
herein, including, but not limited to the Maximum Resale Price, provided. however, all
consideration and payments of any kind received by the Grantee for the conveyance of the
Property to the third party which exceeds the Maximum Resale Price (the “Windfall Amount™)
shall be immediately and directly paid to the Municipality. Upon receipt of this excess amount,
if any, the Municipality shall issue to the third party and to the Monitoring Agent and Nantucket
Housing a Compliance Certificate in recordable form indicating the Municipality's receipt of the
excess amount, if any, and indicating that the Municipality has elected not to exercise its right to
locate an Eligible Purchaser and its right of first refusal hereunder and that all rights, restrictions,
agreements and covenants contained herein are henceforth null and void, and indicating the
Monitoring Agent and Nantucket Housing approvals of the sale of the Property to the third party
consistent with the terms of this Deed Rider. This Compliance Certificate is to be recorded in

13
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the Registry and such Compliance Certificate may be relied upon by the then owner of the
Property and by third parties as constituting conclusive evidence that such excess amount, if any,
has been paid to the Municipality and that the rights, restrictions, agreements and covenants set
forth herein are null and void. The sale price to a third party shall be subject to the Monitoring
Agent and Nantucket Housing approvals, with due consideration given to the value set forth in
the appraisal accompanying the Notice, and the Monitoring Agent and/or Nantucket Housing
may withhold its approval if in its sole judgment the purchase price is not consistent with the
requirements of this Deed Rider and the Regulatory Agreement. The Monitoring Agent and
Nantucket Housing approvals of the sale price shall be evidenced by its issuance of its
acceptance of the Municipality’s Compliance Certificate. '

2. Resale and Transfer Restrictions.

(a) Except as otherwise stated in this Agreement, the Property or any interest therein, shall
not at any time be sold by the Grantee, the Grantee's successors and assigns, and no attempted
sale shall be valid, unless:

(1) the aggregate value of all consideration and payments of every kind given or paid by
the eligible purchaser (as located and defined in accordance with Section 1 above)
or the Municipality, as the case may be, to the then owner of the Property for and
in connection with the transfer of such Property, prior to customary closing
adjustments for fuel, taxes, or similar items, is not in excess of the Maximum Re-
sale Price for the Property; and(A) if the Property is conveyed to an Eligible
Purchaser, a certificate (the “Eligible Purchaser Certificate™) is obtained and -
recorded, signed and acknowledged by the Monitoring Agent which Eligible
Purchaser Certificate refers to the Property, the Grantee, the Eligible Purchaser
thereof and the Maximum Re-sale Price therefor, and states that the proposed
conveyance, sale or transfer of the Property to the Eligible Purchaser is in
compliance with this Deed Rider and the Regulatory Agreement, and there is also
recorded a new Deed Rider executed by the Eligible Purchaser which new Deed
Rider the Eligible Purchaser Certificate certifies is satisfactory in form and
substance to the Monitoring Agent, Nantucket Housing and Municipality; or (B)
if the Property is conveyed to the Municipality, a Certificate (the “Municipal
Purchaser Certificate™) is obtained from the Monitoring Agent and Nantucket
Housing and signed and acknowledged by the Municipality, the Monitoring
Agent and Nantucket Housing and recorded with the Registry of Deeds, which
Municipal Purchaser Certificate refers to the Property, the Grantee, the
Municipality, the Maximum Re-sale Price and states that the proposed
conveyance, sale or transfer of the Property to the Municipality is in compliance
with the rights, restrictions, covenants and agreements contained in this Deed
Rider and there is also recorded a new Deed Rider which Deed Rider is
satisfactory in form and substance to the Monitoring Agent and Nantucket
Housing; or

14
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(ii) if the Property is conveyed to a third party in accordance with Section 1(b) or (j), the
Monitoring Agent, Nantucket Housing and Municipality executes and delivers the
Compliance Certificate in accordance with Section 1(b) or (j);

(b)  Any good faith purchaser of the Property, any lender or other party taking a security
interest in such Property and any other third party may rely upon a Compliance Certificate
accepted by the Monitoring Agent and Nantucket Housing or an Eligible Purchaser Certificate or
a Municipal Purchaser Certificate referring to the Property as conclusive evidence of the matters
stated therein and may record such Certificate in connection with conveyance of the Property,
provided, in the case of an Eligible Purchaser Certificate and a Municipal Purchaser Certificate
the consideration recited in the deed or other instrument conveying the Property upon such re-
sale shall not be greater than the maximum permitted price stated in the Eligible Purchaser
Certificate or the Municipal Purchaser Certificate as the case may be. If the Property is conveyed
to the Municipality, any future sale of the Property by the Municipality shall be subject to the
Regulatory Agreement and the Deed from the Municipality shall contain a Deed Rider in form
and substance satisfactory to the Monitoring Agent and Nantucket Housing together with an
Eligible Purchaser Certificate from the Monitoring Agent and Nantucket Housing.

{c) Within ten (10) days of the closing of the conveyance of the Property from Grantor to
Grantee, the Grantee shall deliver to the Monitoring Agent, Nantucket Housing and to the
Municipality a true and certified copy of the deed of the Property, together with information as to
the place of recording thereof in the public records. Failure of the Grantee, or Grantee's
successors or assigns to comply with the preceding sentence shall not affect the validity of such
conveyance. ' ' ‘

{d)  Notwithstanding anything to the contrary contained in this Deed Rider, the Maximum
Re-sale Price shall not be less than the purchase price paid by the Grantee which at the time of
purchase complied with the requirements of the preceding deed rider and of the Regulatory
Agreement and which is recited in an Eligible Purchaser Certificate or a Municipal Purchaser
Certificate recorded/filed with the Registry.

(e) The Grantee understands and agrees that nothing in this Deed Rider or the Regulatory

Agreement in any way constitutes a promise or guarantee by the Municipality, the Monitoring
Agent, Nantucket Housing or any other person or entity that the Grantee shall actually receive
the Maximum Re-sale Price for the Property or any other price for the Property.

3. Termination. If the affordability restriction is required to terminate by law, then at the end
of the ninety-ninth (99™) year from the date of this Deed Rider (the "Termination Date"), the
Grantee may sell the Property at a price equal to the fair market value of the Property as of the
date of sale and not subject to this Deed Rider, provided, however that the Grantee, at the time of
such sale must pay to the Municipality the difference between the fair market value as so
determined and the Maximum Re-sale Price which the owner would have been bound to market
the Property for were this Deed Rider to have remained in effect (the “Windfall Amount™), and
upon such payment the Property will be deeded free and clear of this Deed Rider. In the event
that the Grantee fails to make a Windfall Amount payment under this Deed Rider, the
Municipality shall have the right to seek payment from the purchaser of the Property, and his/her
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successors and assigns, which right shall be prior to the encumbrance of any mortgage on the
Property. This provision shall survive the expiration of the term of this Deed Rider, provided
however that the Grantee shall have the right to accelerate the expiration of this provision by
making a Windfall Amount payment to the Municipality through refinancing, or from other
sources, in an amount equal to the difference between the fair market value of the Property, as
determined by an appraisal satisfactory to the Monitoring Agent, and the Maximum Re-sale
Price at the time of said appraisal. [For example, if at the Termination Date the fair market value
of the Property is $500,000, the Maximum Re-sale Price is determined by the Monitoring Agent
and Nantucket Housing to be $200,000, the Grantee could terminate the provisions of this
section without selling the Property by making a Windfall Amount payment to the Municipality
in the amount of $300,000 ($500,000 —$200,000)]. In the event of such a Windfall Amount
payment, and the payment by the Grantee to the Monitoring Agent of a fee equal to three-fourths
of one percent of the Maximum Re-sale Price, the owner shall hold the Property free and clear of
this Deed Rider. For purposes of this section, the Maximum Re-sale Price shall be determined
by the Monitoring Agent and approved by Nantucket Housing in the same manner as set forth
under Section 1 above.

4, Restrictions Against Leasing and Junior Encumbrances. At the time of the recording of
this Deed Rider, there shall be no outstanding liens or mortgages except those that may be
permitted by the Municipality. The Property shall not be leased, refinanced, encumbered
(voluntarily or otherwise) or mortgaged without the prior written consent of the Monitoring
Agent and Nantucket Housing, provided, however, that this provision shall not apply to a first
mortgage granted in connection with this conveyance for a principal amount less than the price
approved by the Monitoring Agent and Nantucket Housing in the Eligible Purchaser Certificate,
the Municipal Purchase Certificate. All mortgages and liens shall be subordinate to this Deed
Rider unless otherwise permitted by the Municipality in writing. Any rents, profits, or proceeds
from any transaction which has not received the prior written consent of the Monitoring Agent
and Nantucket Housing shall be paid to and be the property of the Municipality. In the event
that the Monitoring Agent and Nantucket Housing, in the exercise of its absolute discretion,
consents to any such lease, refinancing, encumbrance or mortgage, it shall be a condition to such
consent that all rents, profits or proceeds from such transaction which exceed the carrying costs
of the Property as determined by the Monitoring Agent and Nantucket Housing in their
discretion shall be paid to and be the property of the Municipality. Notwithstanding the
restrictions outlined in this paragraph, any Property purchased by the Municipality, under its
Right of First Refusal, may be rented by the Municipality, at its discretion, so long as the income
limits for the lessee household do not exceed the Base Income as defined in the Regulatory
Agreement. Funds received by a Municipality under this paragraph shall be deposited in an
affordable housing fund, if one exists in the Municipality, to be used by the Municipality to
support other affordable housing within the municipality; otherwise the funds shall be deposited
into the Municipality’s general fund.

5. Covenants to Run With the Property. (a) The Grantor and the Grantee, for good and
valuable consideration, the receipt and sufficiency of which is acknowledged, grant and assign to
the Municipality, the Municipality's agents, successors, designees and assigns the right of first
refusal to purchase the Property as set forth in this Deed Rider, and to the Monitoring Agent,
Nantucket Housing and the Municipality the right to enforce the rights and restrictions,
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covenants and agreements set forth in this Deed Rider. The rights granted to the Monitoring
Agent, Nantucket Housing and the Municipality shall be in addition to and not in limitation of
any other rights and remedies available to the Grantor or the Monitoring Agent or to the
Municipality for enforcement of the restrictions, rights, covenants and agreements set forth in
this Deed Rider. It is intended and agreed that all of the agreements, covenants, rights and
restrictions set forth in this Deed Rider shall be deemed to be covenants running with the
Property and shall be binding upon and enforceable against the Grantee, the Grantee’s successors
and assigns and any party holding title to the Property for the benefit of and enforceable by the
Monitoring Agent, Nantucket Housing and/or the Municipality, the Monitoring Agent’s,
Nantucket Housing’s agents and/or Municipality’s agents, successors, designees and assigns for
a period which is the shortest of (i) ninety-nine years from the date hereof, (ii) upon the
recording of a Compliance Certificate as provided under Section 1(b) or 1(j) herein, (iii) upon the
recording of an Eligible Purchaser Certificate and a new Deed Rider executed by the eligible
purchaser referenced in the Eligible Purchaser Certificate, which new Deed Rider is certified in
the Eligible Purchaser Certificate to be in form and substance satisfactory; or (iv) upon the
recording of a Municipal Purchaser Certificate as set forth in this Deed Rider, provided however
that the provisions of Section 3 shall survive the expiration of the term of this Deed Rider as
provided therein.

(b)  The Grantor and the Grantee grant to the Monitoring Agent, Nantucket Housing and the
Municipality the right to enter upon the Property for the purpose of enforcing any and all of the
restrictions, covenants and agreements contained in this Deed Rider, and of taking all actions
with respect to the Property which the Monitoring Agent, Nantucket Housing and/or

- Municipality may determine to be necessary or appropriate, with or without court order, to
prevent, remedy or abate any violation of the restrictions, covenants and agreements set forth in
this Deed Rider.

(c)  The Monitoring Agent and Nantucket housing shall be entitled to a joint fee of three-
fourths of one percent (hereinafter, the “Re-sale Fee™) of the Maximum Re-sale Price regardless
of whether the Affordable Unit is being sold to an Eligible Purchaser, or the Municipality, or to a
third party at fair market value under the provisions of Section 1(b) or 1(j) herein. The joint fee
shall be evenly split between the Monitoring Agent and Nantucket Housing. In the event that the
Property is sold for less than the Maximum Re-sale Price, the fee shall be equal to % of 1% of
the actual re-sale price. The fee shall the Monitoring Agent and Nantucket Housing’s
compensation for the services performed under the Monitoring Services Agreement (and
referenced in the Regulatory Agreement). This fee shall be paid by the Grantee as a closing cost
at the time of closing, and payment of the fee of the Monitoring Agent and Nantucket Housing
shall be a condition to delivery and recording of its compliance certificate, failing which the
Monitoring Agent and Nantucket Housing shall have a claim against the Grantee and persons
claiming under the grantee for which the Monitoring Agent and Nantucket Housing may seek an
attachment against the Property.

(d) This Deed Rider and all of the agreements, restrictions, rights and covenants contained in

this Deed Rider shall be deemed to be an affordable housing restriction as that term is defined in
M.G.L. ¢. 184, § 31 and as that term is used in M.G.L. c. 184, §§ 26, 31, 32, and 33.
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(&)  The Grantee intends, declares and covenants on behalf of itself and its successors and
assigns (i) that this Deed Rider and the covenants, agreements, rights and restrictions contained
in this Deed Rider shall be and are covenants running with the land, encumbering the Property
for the term of this Deed Rider, and are binding upon the Grantee’s successors in title, (ii) are not
merely personal covenants of the Grantee, and (iii) shall bind the Grantee, its successors and
assigns and enure to the benefit of the Municipality and their successors and assigns for the term
of the Deed Rider. Grantee agrees that any and all requirements of the laws of the
Commonwealth of Massachusetts to be satisfied in order for the provisions of this Deed Rider to
constitute restrictions and covenants running with the land shall be deemed to be satisfied in full
and that any requirements of privity of estate are also deemed to be satisfied in full.

) Without limitation on any other rights or remedies of the Grantor, the Monitoring Agent,
Nantucket Housing, the Municipality, their agents, successors, designees and assigns, any sale or
other transfer or conveyance of the Property in violation of the provisions of this Deed Rider,
shall, to the maximum extent permitted by law, be voidable by the Municipality or the
Monitoring Agent or Nantucket Housing, or their agents, successors, designees and assigns by
suit in equity to enforce such rights, restrictions, covenants, and agreements.

6. Notice. Any notices, demands or requests that may be given under this Deed Rider shall
be sufficiently served if given in writing and delivered by hand or mailed by certified or
registered mail, postage prepaid, return receipt requested, to the parties to this Deed Rider at the
addresses set forth below, or such other addresses as may be specified by any party by such
notice.

Municipality:
Zoning Board of Appeals
Town of Nantucket

1 East Chestnut Street
Nantucket, MA 02554

Grantor:

Nantucket Homes for People, Inc.
10 Turnpike Road
Southborough, MA 01772

Grantee

Monitoring Agent: Secondary Monitoring Agent
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Citizens Housing and Planning Association Nantucket Housing
18 Tremont Street 147 Orange Street
Boston, MA 02108 Nantucket, MA 02554

Any such notice, demand or request shall be deemed to have been given on the day it is hand
delivered or mailed.

7. Further Assurances. The Grantee agrees from time to time, as may be reasonably
required by the Monitoring Agent, Nantucket Housing or the Municipality, to furnish the
Monitoring Agent, Nantucket Housing and the Municipality with a written statement, signed
and, if requested, acknowledged, setting forth the condition and occupancy of the Property,
information concerning the resale of the Property and all other information pertaining to the
Property or the Grantee's eligibility for and conformance with the Regulatory Agreement for this
Project. The Municipality is authorized to record or file any notices or instruments appropriate
to assuring the enforceability of this Deed Rider; and the Grantee on behalf of itself and its
successors and assigns appoints the Municipality its attorney-in-fact to execute, acknowledge
and deliver any such instruments on its behalf. Without limiting the foregoing, the Grantee and
its successors and assigns agrees to execute any such instruments upon request. The benefits of
this Deed Rider shall be in gross and shall be assignable by the Municipality (subject to the
approval of DHCD). The Grantee and the Municipality intend that the restrictions arising
hereunder take effect upon the date hereof, and to the extent enforceability by any person ever
depends upon the approval of governmental officials, such approval when given shall relate back
to the date hereof regardless of the date of actual approval or the date of filing or recording of
any instrument evidencing such approval.

8. Waiver. Nothing contained in this Deed Rider shall limit the rights of the Monitoring
Agent, Nantucket Housing and the Municipality to release or waive, from time to time, in whole
or in part, any of the rights, restrictions, covenants or agreements contained in this Deed Rider
with respect to the Property. Any such release or waiver must be made in writing and must be
executed by the Monitoring Agent, Nantucket Housing and the Municipality or designee. The
Municipality is authorized to record or file any notices or instruments appropriate to assuring the
enforceability of this Deed Rider, and the Grantee on behalf of itself and its successors and
assigns appoints the Municipality its attorney-in-fact to execute, acknowledge and deliver any
such instruments on its behalf. Without limiting the foregoing, the Grantee and its successors
and assigns agree to execute any such instruments upon request. The benefits of this Deed Rider
shall be in gross and shall be assignable by the Municipality (subject to the approval of DHCD).
The Grantee and the Municipality intend that the restrictions arising hereunder take effect upon
the date hereof, and to the extent enforceability by any person ever depends upon the approval of
governmental officials, such approval when given shall relate back to the date hereof regardiess
of the date of actual approval or the date of filing or recording of any instrument evidencing such
approval.
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9. Severability. If any provisions of this Deed Rider or the application thereof to any person
or circumstance shall come, to any extent, to be invalid or unenforceable, the remainder of this
Deed Rider or the application of such provision to the persons or circumstances other than those
as to which it is held invalid or unenforceable, shall not be affected thereby, and each provision
of this Deed Rider shall be valid and enforced to the fullest extent permitted by law.

10.  Responsibility of the Monitoring Agent. The Monitoring Agent, Nantucket Housing and
Municipality shall not be held liable for any action taken or omitted under this Deed Rider so
long as it shall have acted in good faith and without gross negligence.

11,  Indemnity. The Grantor and the Grantee agree to indemnify and hold harmless the
Monitoring Agent, Nantucket Housing and Municipality against all damages, costs and
liabilities, including reasonable attorney's fees, asserted against the Monitoring Agent, Nantucket
Housing or Municipality by reason of its relationship with the Project under this Deed Rider and
not involving claims that the Monitoring Agent, Nantucket Housing or Municipality acted in bad
faith and with gross negligence.

Executed as a sealed instrument this of ,2004 .

Grantor: Nantucket Homes for People, Inc.

By:
Its
Grantee:
Commonwealth of Massachusetts
County, ss
On this ® day of , 2004, before me, the undersigned notary public, personally

appeared Clifford J. Schorer, proved to me through satisfactory evidence, which were

, to be the person whose name is signed on the

preceding or attached document, and acknowledged to me that he signed it voluntarily for its
stated purpose as Nantucket Homes, Inc., a Massachusetts Not for
Profit corporation.
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My commission expires:

Commonwealth of Massachusetts

County, ss

On this th day of , 2004, before me, the undersigned notary public, personally
appeared (GRANTEE) proved to me through satisfactory evidence, which were

, to be the person whose name is signed on the

preceding or attached document in my presence.

My commission expires:

EXHIBIT B

MONITORING SERVICES AGREEMENT

This Monitoring Services Agreement (this “Agreement”) is made as of the day of
, 2004, by and between Nantucket Homes for People, Inc., a Massachusetts Not
for Profit Corporation, having an address at 10 Turnpike Road, Southborough, Massachusetts,
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01772 (“Developer”), Citizens’ Housing Planning Association, Inc.(“CHAPA”), having an
address at 18 Tremont Street, Boston, Massachusetts, 02108 (“Monitoring Agent™) and
Nantucket Housing Authority (“ Nantucket Housmg”) having an address of 147 Orange Street,
Nantucket, Massachusetts, 02554,

RECITALS

WHEREAS, the Developer intends to construct a housing development known as
“Compass Rose Development” in the Town of Nantucket (the “Municipality”), more particularly
described in Exhibit A attached hereto and made a part hereof (the "Project"); and

WHEREAS, the Developer has received a comprehensive permit (the “Comprehensive
Permit™) from the Zoning Board of Appeals for the Town of Nantucket (the "Municipality")
under Chapter 40B of the Massachusetts General Laws, which permit is recorded at the
Nantucket County Registry of Deeds/Registry District of the Land Court (the “Registry”) in
Book at Page as Document or Instrument No. ;and

WHEREAS, the Comprehensive Permit has specified that seven (7) units, or 25% of the
total units in the Project will be affordable units (the “Affordable Units™) which will be subject to
a Regulatory Agreement to restrict the sale of the Affordable Units to eligible affordable home
owners who have household incomes no greater than 80% of the annual median income for
Nantucket as defined by HUD, and that they will be paying no more than 30% of their annual
income for their interest and principal mortgage payments, real estate taxes, insurance and
homeowners’ association fees; and

WHEREAS, pursuant to the terms of the Comprehensive Permit and a Regulatory
Agreement of even date, recorded at said Registry in Book _ , Page (oras
instrument/document no. ), the Affordable Units will be sold to households earning no
more than eighty percent (80%) of the median income, by household size, for the Nantucket
County (the "Base Income") as published from time to time by the Department of Housing and
Community Development of the Commonwealth of Massachusetts or successor agency
(“DHCD™); and

WHEREAS, the Affordable Units will be subject to deed riders governing resale (the
“Affordability Requirement”} in perpetuity, or to the extent permissible by law, but in no event
for a period less than 99 years; and

WHEREAS, the Project is being financed under the Federal Home Loan Bank of
Boston’s New England Fund (“NEF”) and the NEF requires that the Developer provide the
number of Affordable Units described above; and

WHEREAS, pursuant to the Comprehensive Permit, the NEF Program Guidelines and

the Regulatory Agreement, the Developer may not receive profit in excess of 15% of total
development costs of the Project (the “Limited Dividend Requirement”); and
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WHEREAS, Pursuant to the requirements of the Comprehensive Permit and the
Regulatory Agreement, the Developer has agreed to retain the Monitoring Agent to perform
monitoring and enforcement services regarding compliance of the Project with the Affordability
Requirement and compliance of the Developer with the Limited Dividend Requirement; and

WHEREAS, Pursuant to the requirements of the Comprehensive Permit and the
Regulatory Agreement, the Developer has agreed that Nantucket Housing will act as the
secondary monitoring agent to perform monitoring and enforcement services regarding
compliance of the Project with the Affordability Requirement and compliance of the Developer
with the Limited Dividend Requirement.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the parties hereto, intending to be legally bound hereby, agree
as follows:

1. Monitoring Services. Monitoring Agent and Nantucket Housing shall monitor the
compliance of the Project with the Affordability Requirement and the compliance of the
Developer with the Limited Dividend Requirement, as more fully described herein.

A. Limited Dividend Requirement. In accordance with Section 4 of the Regulatory
Agreement, the Developer agrees to deliver to the Monitoring Agent and Nantucket Housing the
Certified Cost and Income Statements, as defined in the Regulatory Agreement, at the times
required thereunder. The Monitoring Agent and Nantucket Housing agrees to review the
adequacy and completeness of the Certified Cost and Income Statements and determine the
Developer’s substantive compliance with the Limited Dividend Requirement. Upon completion
of its review of the Certified Cost and Income Statement, the Monitoring Agent and Nantucket
Housing will deliver to the Municipality a copy of such statement together with the Monitoring
Agent’s and Nantucket Housing’s determination of whether the Limited Dividend Requirement
has been met. If all of the units in the Project have not been sold at the time the Developer is
required to deliver the initial Certified Cost and Income Statement to the Monitoring Agent and -
Nantucket Housing, the Monitoring Agent and Nantucket Housing will continue to review the
subsequent Certified Cost and Income Statements delivered pursuant to the Regulatory
Agreement and notify the Municipality until all of the units are sold and compliance with the
Limited Dividend Requirement can be determined.

B. Affordability Requirement. The Developer agrees to deliver to the Monitoring
Agent and Nantucket Housing the income certifications, deeds and deed riders with respect to
initial sales of Affordable Units as required under the Regulatory Agreement (the “Initial Sales
Data™). The Monitoring Agent and Nantucket Housing agree to review the Initial Sales Data and
determine the substantive compliance of the Project with the Affordability Requirement. Upon
completion of its review of Initial Sales Data, the Monitoring Agent and Nantucket Housing will
deliver to the Municipality a copy of such data together with the Monitoring Agent’s and
Nantucket Housing’s determination of whether the Affordability Requirement has been met. The
Monitoring Agent and Nantucket Housing also agree to monitor re-sales of Affordable Units
(including setting Maximum Re-sale Prices within fourteen days of such requests from sellers of
Affordable Units, and reviewing income certifications, deeds and deed riders) for compliance
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with the terms of the Regulatory Agreement and consistency with the form of deed rider attached
thereto, and issuance of certifications, as appropriate, approval of re-sales and the payment of
recapture amounts to the Municipality.

C. Annual Reports. The Monitoring Agent and Nantucket Housing agree to prepare
and deliver annually a report (the “Annual Compliance Report™) to the Zoning Enforcement
Officer of the Municipality on (x) the compliance of the Developer with reporting requirements
required under the Regulatory Agreement and with the Limited Dividend Requirement, and (y)
compliance of the Project with the Affordability Requirement. The Annual Compliance Report
shall indicate the extent of noncompliance with the relevant reporting and/or substantive
requirements, describe efforts being made by the Developer to remedy such noncompliance and,
if appropriate, recommend possible enforcement action by the Municipality against the
Developer. The Monitoring Agent and Nantucket Housing shall deliver the Annual Compliance
Report within 120 days of the end of each calendar year during the term of this Agreement.

D. Supplemental Monitoring Services. The Monitoring Agent and Nantucket
Housing shall provide reasonable supplemental monitoring on its own initiative in order to
ensure to the extent practicable the compliance of the Project and the Developer with the
Affordability Requirement and the Limited Dividend Requirement. The services hereunder shall
not include any construction period monitoring. The services hereunder shall include follow-up
discussions with the Developer, if appropriate, after an event of noncompliance.

2. Monitoring Services Fee. The Developer shall net be responsible for any costs or
fees for Nantucket Housing. The Monitoring Agent shall receive a fee of § from the
Developer at the time of construction loan closing. Such fee shall constitute payment for the
services of the Monitoring Agent with respect to compliance of the Developer with the Limited
Dividend Requirement and with respect to the initial sales of the Affordable Units with the
Affordability Requirement. As provided in the Deed Rider with each Affordable Unit, the
Monitoring Agent shall receive a fee of three-fourths of one percent (hereinafter, the “Re-sale
Fee”) of the Maximum Re-sale Price regardless of whether the Affordable Unit is being sold to
an Eligible Purchaser, as that term is defined in the Deed Rider, or the Municipality, or to a third
party at fair market value under the provisions of Section 1(b) or 1(j) of the Deed Rider. In the
event that the Property is sold for less than the Maximum Re-sale Price, the fee shall be equal to.
%a of 1% of the actual re-sale price. The Re-Sale Fee shall be paid by the Seller of the Affordable
Unit at each closing as a condition precedent to closing, for the services with respect to
monitoring each subsequent sales transaction for compliance with the Affordability Requirement
as set forth in this Agreement. Such fee shall be payable for all transfers of Affordable Units,
including those to the Municipality, an Eligible Purchaser on any other purchaser. If the
Monitoring Agent’s fee is not paid at the time of closing, the Monitoring Agent shall be entitled
to payment from the purchaser of the Affordable Unit and to bring an action and seek an
attachment of the interest of the purchaser in the Affordable Unit. The Municipality shall have no
responsibility for payment of any fee to Monitoring Agent hereunder. The Municipality shall be
responsible for payment of any fee to Nantucket Housing hereunder.
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3. Enforcement Services. In the event of serious or repeated violations of the
substantive or reporting requirements of the Regulatory Agreement or a failure by the Developer
to take appropriate actions to cure a default under the Regulatory Agreement, the Monitoring
Agent and/or Nantucket Housing shall have the right, with the prior consent of the Municipality,
to take appropriate enforcement action against the Developer, including, without limitation, legal
action to compel the Developer to comply with the requirements of the Regulatory Agreement.
The Regulatory Agreement provides for payment by the Developer of fees and expenses
(including legal fees) of the Monitoring Agent and/or Nantucket Housing in the event
enforcement action is taken against the Developer thereunder and grants to the Monitoring Agent
and/or Nantucket Housing a lien on the Project to secure payment of such fees and expenses.
The Monitoring Agent and/or Nantucket Housing shall be entitled to seek recovery of its fees .
and expenses incurred in enforcing the Regulatory Agreement against the Developer and to
assert a lien on the Project to secure payment by the Developer of such fees and expenses.

In the eventof a violation of the provisions of a Deed Rider, the Monitoring Agent and/or
Nantucket Housing shall have the right, with the prior consent of the Municipality to take
appropriate enforcement action against the unit owner or the unit owner’s successors in title,
including, without limitation, legal action to compel the unit owner to comply with the
requirements of the relevant deed rider. The form of Deed Rider will provide for payment by the
unit owner of fees and expenses (including legal fees) of the Monitoring Agent and/or Nantucket
Housing in the event enforcement action is taken against the unit owner thereunder and will
grant to the Monitoring Agent and/or Nantucket Housing a lien on the unit to secure payment of
such fees and expenses. The Monitoring Agent and/or Nantucket Housing shall be entitled to
seek recovery of its fees and expenses incurred in enforcing a deed rider against the unit owner
and to assert a lien on the relevant unit to secure payment by the unit owner of such fees and
expenses.

The Monitoring Agent and/or Nantucket Housing shall not be entitled to seek any
compensation or reimbursement from the Municipality in connection with the enforcement
services under this Section, it being understood that the Monitoring Agent and/or Nantucket
Housing shall look solely to the reimbursement rights described above for payment of the
Monitoring Agent’s and/or Nantucket Housing’s costs and expenses. Nothing in this Agreement
shall be construed to require the Monitoring Agent and/or Nantucket Housing to expend more
than $20,000 in enforcing the provisions of the Regulatory Agreement or to take any particular
enforcement action against the Developer.

4. Term. The term of this Agreement shall run concurrently with the term of the
Regulatory Agreement, and shall terminate upon termination of the Regulatory Agreement.

5. Responsibility of Monitoring Agent. The Monitoring Agent and/or Nantucket
Housing shall not be held liable for any action taken or omitted under this Agreement so long as
it shall have acted in good faith and without gross negligence.

6. Successor Monitoring Agent. Should the Monitoring Agent be dissolved or
become incapable of fulfilling its obligations during the term of this Agreement, the Municipality
shall have the right to appoint a successor to serve as Monitoring Agent for the remaining term
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of this Agreement. The Monitoring Agent shall give the Municipality at least six months written
notice prior to any such dissolution or incapacity in order to allow the Municipality to locate a
successor to assume the rights and obligations of the Monitoring Agent under this Agreement
and the Regulatory Agreement.

7. Indemnity. The Developer agrees to indemnify and hold harmless the Monitoring
Agent, Nantucket Housing and the Municipality against all damages, costs and liabilities,
including reasonable attorney’s fees, asserted against the Monitoring Agent, Nantucket Housing
or the Municipality by reason of its relationship with the Project under this Agreement and not
involving the Monitoring Agent, Nantucket Housing or the Municipality acting in bad faith and
with gross negligence.

8. Applicable Law. This Agreement, and the application or interpretation hereof,
shall be governed by the laws of The Commonwealth of Massachusetts.

9. Binding Agreement. This Agreement shall be binding on the parties hereto, their
heirs, executors, personal representatives, successors and assigns.

10.  Headings. All paragraph headings in this Agreement are for the convenience of
reference only and are not intended to qualify the meaning of the paragraph.

11.  Third-Party Beneficiaries. The Municipality shall be entitled to enforce this
Agreement and may rely on the benefits of this Agreement.

12.  Entire Agreement. This Agreement supersedes all prior agreements between the
parties with respect to the Project, whether oral or written, including without limitation, all
correspondence between the parties and between counsel for their respective parties. This
Agreement constitutes the sole and entire agreement between the parties hereto with respect to
the subject transaction, and the rights, duties, and obligations of the parties with respect thereto.
In executing this Agreement, the Monitoring Agent and Nantucket Housing acknowledges that
the Monitoring Agent and Nantucket Housing are not relying on any statement, representation,
warranty, covenant or agreement of any kind made by the Developer or the Municipality or any
employee or agent of any of the foregoing, except for the agreements set forth herein.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly
executed as of the date first written above.

Nantucket Homes for People, Inc.

By:

Title:
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CITIZENS HOUSING AND PLANNING
ASSOCATION, INC.

Commonwealth of Massachusetts

Dukes County, ss
On this " day of , 2004, before me, the undersigned notary public, personally
appeared , proved to me through satisfactory evidence, which were

, to be the person whose name is signed on the
preceding or attached document, and acknowledged to me that he signed it voluntarily for its
stated purpose as of Nantucket Housing Authority.

My commission expires:

Commonwealth of Massachusetts

County, ss

On this h day of , 2004, before me, the undersigned notary public, personally
appeared Clifford J. Schorer, proved to me through satisfactory evidence, which were
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, to be the person whose name is signed on the

preceding or attached document, and acknowledged to me that he signed it voluntarily for its
stated purpose as Nantucket Homes, Inc., a Massachusetts Not for

Profit corporation.

My commission expires:

Commonwealth of Massachusetts

Suffolk County, ss

On this " day of , 2004, before me, the undersigned notary public, personally
appeared , proved to me through satisfactory evidence, which were
, to be the person whose name is signed on the

preceding or attached document, and acknowledged to me that he signed it voluntarily for its
- stated purpose as : of the Citizens’ Housing and Planning Association,

Inc., a corporation.

My commission expires:
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From: Lee S. Smith

To: Eleanor Antonietti

Cc: John Giorgio

Subject: RE: Abrem Quarry Monitoring Agent Services Agreement

Date: Wednesday, June 01, 2016 5:37:13 PM

Attachments: KP-#556382-v1-Monitoring Services Fee proposed lanquage.DOCX
Hi Eleanor,

| have reviewed the proposed Housing Nantucket Monitoring Services Agreement with respect to
the issue of the monitoring services fee or “Re-sale Fee” as well as the current Deed Riders
applicable to the Affordable Units at Abrem Quarry and your questions regarding whether a
change in the monitoring services fee would constitute a substantial change to the Comprehensive
Permit and/or Regulatory Agreement applicable to the Abrem Quarry project (the “Project”).

In my opinion, a change to the fee structure for monitoring services as set forth in a deed rider or a
monitoring services agreement is not a substantial change to the Comprehensive Permit and/or
Regulatory Agreement. Rather, certain terms to regulatory documents for affordable housing
projects frequently change between the time of first approval and the actual sale of built units.
For example, Section Ill (E) (Conditions), paragraph 3(a) of the Comprehensive Permit for the
Project, states as follows:

“A Deed Rider, substantially in the form attached herewith as Exhibit E, and subject to the review
and approval of Town Counsel, shall be executed and recorded for each affordable home.
Applicant agrees that prior to the closing of the first Affordable home, Applicant will modify the
form of Deed Rider used for the Affordable homes to include any additional reasonable provisions
that will further protect the long-term affordability of the Affordable homes....The purpose of this
condition is to ensure that the actual Deed Rider used and recorded reflects the then “state-of-the-
art” for such deed riders to ensure that Affordable homes are protected for the longest possible
legal period and to minimize the risk that such homes may be lost as an affordable housing
resource.” (Emphasis added.) (See page 5 recorded in Book 1057, Page 275.)

Here, the “Proposed Deed Rider” attached to the Comprehensive Permit for the Project provides
for a monitoring agent fee of one half of one percent of the established maximum sales price (see
page 5, paragraph 5(a) recorded in Book 1057, page 294), as compared to the Deed Riders
attached to the actual deeds to the Affordable Units for the Project that recite a fee of three-
fourths of one percent of the Maximum Re-sale Price. (See page 9, paragraph 5(a) recorded in Book
1117, page 56, as an example.) Similarly, it is currently common practice for monitoring agents
including DHCD and CHAPA to provide new, “universal” deed riders for sale transactions that now
include language regarding the survivability of the affordable restrictions after a foreclosure
proceeding. Many prior forms of deed riders did not include such provisions and affordable units
have been lost from the affordable housing inventory as a result. These modifications have not
been deemed to be a substantial change to the comprehensive permit and/or regulatory
agreement.

However, in my opinion, the Monitoring Services Agreement cannot impose a change of terms to
the Re-sale Fee from that which has been set forth in the current Deed Riders that have been
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CURRENT DRAFT:



2.	Monitoring Services Fee.  As provided in the Affordable Housing Restrictiondeed rider for each Affordable Unit, the Monitoring Agent shall be entitled to a fee of up to two and a half percent (or such other amounts as set forth in the applicable deed rider, hereinafter, the “Re-sale Fee”) of the Maximum Re-sale Price, regardless of whether the Affordable Unit is being sold to an Eligible Purchaser, as that term is defined in the Deed Rider, or the Municipality, or to a third party at fair market value under the terms of the deed rider.  In the event that the Property is sold for less than the Maximum Re-Sale Price, the fee shall be equal to ¾ of 1% of the actual re-sale price (or such other amounts as may be provided in the applicable deed rider).  The re-sale fee shall  to be paid by the seller of the Affordable Unit at each closing as a condition precedent to closing, for the services with respect to monitoring each subsequent sales transaction for compliance with the Affordability Requirement as set forth in this Agreement Resale Restrictions and the other terms of the Affordable Housing Restriction.   Such fee shall be payable for all transfers of Affordable Units, including those to an Eligible Purchaser, the Municipality,  or any other purchaser.  If the Monitoring Agent’s fee is not paid at the time of closing, the Monitoring Agent shall be entitled to payment from the purchaser of the Affordable Unit and to bring an action and seek an attachment of the interest of the purchaser in the Affordable Unit.  The ZBA shall have no responsibility for payment of any fee to Monitoring Agent hereunder. 	Comment by Administrator: The Deed Rider calls for a re-sale fee of ¾ of 1% of the max re-sale price.
It is also stated to be shared with Nantucket Housing Authority.  Please advise.







PROPOSED LANGUAGE:



2.	Monitoring Services Fee.	The parties hereto acknowledge and agree that the Deed Rider attached to the Deed granting title to each of the seven (7) Affordable Units in the Project to the original purchasers (Grantees) define the Re-sale Fee to which the Monitoring Agent and the Secondary Monitoring Agent are entitled (three-fourths of one percent of the Maximum Re-sale Price) and recite the terms and conditions for such payment (the “Original Re-sale Fee”).  The Original Re-sale Fee shall be the monitoring services fee applicable upon the first re-sale of an Affordable Unit after the date of this Agreement.



In connection with the first re-sale and all subsequent re-sales of an Affordable Unit after the date of this Agreement, a new deed rider shall be attached to the deed of the purchaser of the Affordable Unit.  The new deed rider shall set forth the amount of the Re-sale Fee (the “Amended Re-sale Fee”) for the subsequent sale which shall not exceed two and one-half percent (2 ½%) of the Maximum Re-sale Price, regardless of whether the Affordable Unit is being sold to an Eligible Purchaser, as that term is defined in the deed rider, or the Municipality, or to a third party at fair market value under the terms of the deed rider.  In the event that the Affordable Unit is sold for less than the Maximum Re-Sale Price, the Re-sale Fee shall not exceed two and one-half percent (2 ½%) of the actual re-sale price.



The new form of deed rider shall provide that unless otherwise agreed by the buyer and seller of the Affordable Unit, the Amended Re-sale Fee for the subsequent sale shall be paid to the Monitoring Agent and Secondary Monitoring Agent by the buyer and the seller of the Affordable Unit in equal shares (50% each) at closing as a condition precedent to closing for the services provided with respect to monitoring each subsequent sales transaction for compliance with the Affordability Requirement as set forth in Regulatory Agreement and deed rider.  Such fee shall be payable for all transfers of Affordable Units, including those to an Eligible Purchaser, the Municipality, or any other purchaser.  



The ZBA shall have no responsibility for payment of any fee to the Monitoring Agent or Secondary Monitoring Agent hereunder.  



The form of deed rider, as may be amended from time to time, to be attached to the deed to an Affordable Unit being purchased after the date of this Agreement shall be approved in advance by the ZBA and the Secondary Monitoring Agent and shall be attached hereto as Exhibit A.
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recorded in the Registry of Deeds. The Deed Riders to the 7 Affordable Units in the Project each
recite a Re-sale Fee of % of 1% of the Maximum Re-sale Price which is to be split equally between
the Monitoring Agent and the Nantucket Housing Authority as Secondary Monitoring Agent. (See
Deed Rider paragraph 5(c) recorded in Book 1117, page 56, for example.) The buyer of each of the
Affordable Units agreed to those terms as part of the transaction when they purchased the Unit
and signed the Deed Rider. To change the terms of the Re-sale Fee prior to a subsequent sale of
the Affordable Unit would require the written consent of the owner of the Unit. Note that the
proposed increased expense of the Re-sale Fee to the current owner could exceed $4,000 for the
units in this Project. Based on a sale price of $250,000 and a new monitoring services fee of 2.5%,
this cost to the seller would increase from $1,875 to $6,250.

However, as part of the re-sale of an Affordable Unit, a new deed rider must be attached to the
deed to the purchaser. As stated above, the new form of deed rider may be changed to include a
revised monitoring services fee applicable to pending and future purchasers.

| have attached proposed language for paragraph 2 of the draft Monitoring Services Agreement (in
both red-lined and clean formats) for your review and comment. In sum, it states that the Re-sale
Fee applicable to current owners of the Affordable Units as stated in their Deed Riders will apply
when they sell their unit. However, the new deed rider for the purchaser can include a higher
subsequent Re-sale Fee of up to 2 % % of the Maximum Re-sale Price. As written, | have also
proposed for your consideration that the Re-sale Fee be paid in equal shares by both the seller and
buyer at the subsequent sale. This is one way to ease the burden of what could be a $6,250
expense based on a sale price of $250,000. The current Deed Riders state that the seller of the
unit is solely responsible for this expense. The proposed language is also written to require that
the form of deed rider be approved by the ZBA and the Secondary Monitoring Agent and attached
as an exhibit to the Monitoring Services Agreement. The parties could also mutually agree to
amend the form of deed rider from time to time.

In summary, in my opinion, modifying the re-sale fee in a deed rider and monitoring services
agreement is not a substantial modification to the Comprehensive Permit or Regulatory
Agreement for the Project. However, the re-sale fee applicable to current owners may not be
modified without the current owner’s written consent. Deed riders for future sales may include a
higher re-sale fee consistent with the terms of an executed monitoring services agreement. The
attached proposed language for the Monitoring Services Agreement with Housing Nantucket
addresses this concept.

Please let me know if you have any questions or if | can be of further assistance.

-Lee

Lee S. Smith, Esq.
Kopelman and Paige, P.C.
101 Arch Street, 12th Floor
Boston, MA 02110

0O: (617) 654 1809

F: (617) 654 1735
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6/1/16- K&P EDITS
CURRENT DRAFT:

2. Monitoring Services Fee. As provided in the deed rider for each Affordable Unit, the
Monitoring Agent shall be entitled to a fee of up to two and a half percent (or such other amounts
as set forth in the applicable deed rider, hereinafter, the “Re-sale Fee”) of the Maximum Re-sale
Price, regardless of whether the Affordable Unit is being sold to an Eligible Purchaser, as that
term is defined in the Deed Rider, or the Municipality, or to a third party at fair market value
under the terms of the deed rider. In the event that the Property is sold for less than the
Maximum Re-Sale Price, the fee shall be equal to % of 1% of the actual re-sale price (or such
other amounts as may be provided in the applicable deed rider). The re-sale fee shall be paid by
the seller of the Affordable Unit at each closing as a condition precedent to closing, for the
services with respect to monitoring each subsequent sales transaction for compliance with the
Affordability Requirement as set forth in this Agreement Such fee shall be payable for all
transfers of Affordable Units, including those to an Eligible Purchaser, the Municipality, or any
other purchaser. If the Monitoring Agent’s fee is not paid at the time of closing, the Monitoring
Agent shall be entitled to payment from the purchaser of the Affordable Unit and to bring an
action and seek an attachment of the interest of the purchaser in the Affordable Unit. The ZBA
shall have no responsibility for payment of any fee to Monitoring Agent hereunder.

PROPOSED LANGUAGE:

2. Monitoring Services Fee. The parties hereto acknowledge and agree that the Deed
Rider attached to the Deed granting title to each of the seven (7) Affordable Units in the Project
to the original purchasers (Grantees) define the Re-sale Fee to which the Monitoring Agent and
the Secondary Monitoring Agent are entitled (three-fourths of one percent of the Maximum Re-
sale Price) and recite the terms and conditions for such payment (the “Original Re-sale Fee”).
The Original Re-sale Fee shall be the monitoring services fee applicable upon the first re-sale of
an Affordable Unit after the date of this Agreement.

In connection with the first re-sale and all subsequent re-sales of an Affordable Unit after the
date of this Agreement, a new deed rider shall be attached to the deed of the purchaser of the
Affordable Unit. The new deed rider shall set forth the amount of the Re-sale Fee (the
“Amended Re-sale Fee”) for the subsequent sale which shall not exceed two and one-half
percent (2 ¥%2%) of the Maximum Re-sale Price, regardless of whether the Affordable Unit is
being sold to an Eligible Purchaser, as that term is defined in the deed rider, or the Municipality,
or to a third party at fair market value under the terms of the deed rider. In the event that the
Affordable Unit is sold for less than the Maximum Re-Sale Price, the Re-sale Fee shall not
exceed two and one-half percent (2 ¥2%) of the actual re-sale price.

The new form of deed rider shall provide that unless otherwise agreed by the buyer and seller of

the Affordable Unit, the Amended Re-sale Fee for the subsequent sale shall be paid to the
Monitoring Agent and Secondary Monitoring Agent by the buyer and the seller of the Affordable
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Unit in equal shares (50% each) at closing as a condition precedent to closing for the services
provided with respect to monitoring each subsequent sales transaction for compliance with the
Affordability Requirement as set forth in Regulatory Agreement and deed rider. Such fee shall
be payable for all transfers of Affordable Units, including those to an Eligible Purchaser, the
Municipality, or any other purchaser.

The ZBA shall have no responsibility for payment of any fee to the Monitoring Agent or
Secondary Monitoring Agent hereunder.

The form of deed rider, as may be amended from time to time, to be attached to the deed to an
Affordable Unit being purchased after the date of this Agreement shall be approved in advance
by the ZBA and the Secondary Monitoring Agent and shall be attached hereto as Exhibit A.

556382
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QUITCLAIM DEED Doc: DD 12/12/2007 10:08 AM

NANTUCKET HOMES FOR PEOPLE, INC., a Massachusetts nonprofit
corporation having its principal office at 10 Turnpike Road, Southborough, Worcester
County, Massachusetts (“Grantor”), for consideration paid in the amount of $242,000.00,
grant to (N irdividually,
(“Grantees”) with QUITCLAIM COVENANTS,

the land and buildings thereon, in Nantucket, Nantucket County, as shown adjjjjjjon a
plan of land entitled “Subdivision Plan of Land Abrem Quary Folger Ave Nantucket
MA,” dated September 28, 2006, prepared by Coler & Colantonio, Engineers and
Scientjsts, Inc., 101 Accord Park, Norwell, MA 02061,” which plan is duly recorded in
the Nantucket Registry of Deeds as Plan No. 2006-90.

PROPERTY ADDRESS: (I Nantucket, Massachusetts.

The Grantor hereby expressly grants a perpetual right and easement in common
with others to use the roadways shown on said plan for all purposes for which roadways
are commonly used in the Town and County of Nantucket. The Grantor hereby reserves
the right to grant easements to others now and in the future.

1. Said land is conveyed subject to the following matters:

(a) A Comprehensive Permit granted by the Nantucket Zoning Board of
Appeals, dated April 27, 2001, as modified pursuant to a Letter of Intent,
dated July 26, 2002, and recorded with the Nantucket Registry of Deeds
in Book 1057, Page 266,

{b) Declaration of Trust of the Abrem Quary Owners Association Trust,
dated September 26, 2007, recorded with the Nantucket Registry of
Deeds in Book 1105, Page 3, including but not limited to the right of said
Owners Association Trust to impose maintenance fees and to promulgate
and enforce rules and regulations.

(c) Declaration of Protective Covenants, dated September 26, 2007, recorded
with the Nantucket Registry of Deeds in Book 1105, Page 28.

(d) Regulatory Agreement, dated December 1, 2006, recorded with the
Nantucket Registry of Deeds in Book 1064, Page 105,

(e) Provisions of an Easement to the New England Telephone & Telegraph
Company, dated June 14, 1971, recorded with the Nantucket Registry of
Deeds in Book 136, Page 150.

H Easement to Verizon New England, Inc., dated December 5, 20006,
recorded with the Nantucket Registry of Deeds in Book 1054, Page 45.
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Easement to Nantucket Electric Company, dated June 11, 2007, recorded
with the Nantucket Registry of Deeds in Book 1089, Page 339.

Easement to Nantucket Electric Company, dated June 11, 2007, recorded
with the Nantucket Registry of Deeds in Book 1090, Page 1.

Easements, restrictions and agreements of record, if any, insofar as the
same me be in force and applicable.

Deed Rider for FHLBB New England Fund Ownership Project, to be
recorded herewith.

Subject to, and with the benefit of a sewer easement running over the
Property as shown on a plan entitled “Sewer Easement Plan, 2-8 Folger
Ave., Nantucket, MA” dated August 21, 2007, prepared by Coler &
Colantonio, Engineers and Scientists, Inc., 101 Accord Park, Norwell,
MA 02061,” which plan is duly recorded in the Nantucket Registry of
Deeds as Plan No. 2007-61.

The Grantor also hereby reserves the right to grant a sewer easement over,

- through and upon the Property to present and future owners of the other

Lots shown on the aforesaid plan recorded with Nantucket Registry of
Deeds as Plan No. 2006-90 and to the Town of Nantucket, as said
easement is identified on plan entitled “Sewer Easement Plan 2-8 Folger
Ave., Nantucket, MA,” dated August 21, 2007, prepared by Coler &
Colantonio, Engineers and Scientists, Inc., 101 Accord Park, Norwell,
MA 02061,” which plan is duly recorded in Nantucket Registry of Deeds
as Plan No. 2007-61.

For Grantor’s title see deed, dated June 8, 2000, and recorded with the Nantucket
Registry of Deeds in Book 663, Page 3.

The within conveyance does not constitute all, or substantially all, of the assets of the
corporation, Nantucket Homes for People, Inc.
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4
Executed and sealed on November 2 ' , 2007,
GRANTOR

Nantucket Homes for People, Inc.,
By its President and Treasurer

Chifford } c/hqér, 111

COMMONWEALTH OF MASSACHUSETTS

Nantucket, ss.

On thlsQ?L day of p ‘90%‘9‘1 , 2007, before me, the undersigned notary
public, personally appeared Clifford J. Schorer, III and proved to me through satisfactory
evidence of identification, which was a valid Massachusetts Drivers License, that he was
the person whose name is signed to the preceding document, and acknowledged to me
that he signed voluntarily as President and Treasurer for Nantucket Homes for People,

Inc. for its stated purpose.

Notary PubK¢:

My Commission Expires:

8367 08044 Doc# 00004246
_ ! NANTUCKET LAND BANK

pdo: $1,109.52 Cons: $242,000.00 CERTIFICATE
[JPaids
[AExempt___ A/]
[ INon-eppiicable

a7
0,

Authorization
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".Na.ntuc;ket
" Housm
Office

P.0. Box 3149 . Nantucket MA 02584 ¢ Tel: 508 228.4427 Fax 508.228.4915 = www. nantuckethousmgnfflce org

Eligibility for Purchase Certi_ficate

' RE‘ Aiﬁ)rdab!eHousmgImtery AbremQuarry
- Naritucket, MA’

Tncome Vmﬁcanon_

The Nantucket Housmg Office has reviewed the information for this lottery wmnerandestabhshedthatthelr income
is below the maximum limit of 80% of the area median income or $60,550, adjusted for a household of 3 for the
: areaofNantmket,MAandﬂ:attheuassetsmwﬁhmtheestablsshedhmn Itnsacond:ﬂonofthisCemﬂca&ethat
_ thedeedtoﬂleappmvedpumhaserhaVetheDeedRJdmattachedmandmadepartofmatdeed

 The s:gnamm below represents ewdence that NHA Pmpert:es, DBA Nammket Housing Ot’ﬁce the monitoring
agent for Abrem Quary has reviewed and certifies this appllcant as acceptable ‘based on program income guidelines. -

- Execntedunde:rsealonﬁle}‘ “day of &P"’ 2007
" Nantucket Housing Authority by NHA Properties, Inc., its Agent -
d/b/a Nantucket Housing Office, by Executive Director:

Aamn Marcavitc
_*******i*#*******'**’**‘*‘***‘******#**********************‘*#**‘********************
THE COMMONWEALTH OF MASSACHUSETTS

NantucketCounty ' ‘ - Q\ 2\ ,-zo\g‘?_' :

On this &)‘__ day of : S SRR, 20071 before me, the undersigned notary pnbhc, personally

appeared Aaron Marcavnch, proved to me through satisfactory evidence of 1dent:ﬁcatton, which was personal -
lcnowledge of the undersigned, to be the person whose name is slgned on the precedmg document, and

; ' . WY,
Notary Public gsnua;”"lﬁw
My commission e’ﬁ%’- . 553,,

QAL

» R
§ _

t'fmlm\m
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COMMONWEALTH OF MASSACHUSETTS

Mantucket, ss,
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On this,lt’ day of W'Qh‘ ~_+ 2007, before me, the undersigned notary public, personally
appeared Clifford J. Schorer, 1T and proved to me through satisfactory evidence of identification, which

~ was a valid Massachusetts Drivers License, that he was the person whose name is signed to the preceding
document, and acknowledged to me that he signed voluntarily as President and Treasurer, for Nantucket

- Homes for People, Inc. for its stated purpose.

L
On this {3 day of 2007, before me, the undersigned notary public, personally
appeared Catherine Ancero and proved to me through satisfactory evidence of identification, which was a
valid Massachusetts Drivers License, that she was the person whose name is signed to the preceding
document, and acknowledged to me that she signed vohumtarily, for its stated purpose,
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From: Edward Marchant

To: Eleanor Antonietti

Cc: Edward Toole

Subject: Deed Rider and Monitoring Agreement: Abrem"s Quarry
Date: Friday, June 03, 2016 11:33:18 AM

Attachments: 40B_Monitoring Handbook (1).pdf

eleanor:

2.5% has been the maximum standard fee that Monitoring Agents can receive for Resale
transactions. Given that Nantucket prices are generally higher given its higher income limits
and very low real estate taxes (which combined result in a higher maximum Resale Price for
Nantucket vs most communities ), the standard Resale fee should not exceed this number.

the 3% guideline has been used for establishing the maximum allowable fee for Lottery
Agents for the initial lottery sale of affordable units in a 40B development.

there was a suggestion by Lee Smith of K&P that the 2.5% Resale fee should be shared
between the Seller and Buyer. as discussed, i am not sure that DHCD would support this.
traditionally, the Resale fee has been paid by the Buyer --given that it is an allowable add to
the Maximum Resale Price calculation. you would need to check with Margaux LeClair at
DHCD for any alternative treatment.

i am attaching a copy of a monitoring handbook done by masshousing. may be good for
general info. not dated but i'm sure it's been around for a while and therefore certain info in
it may not be current.

i do not pretend to be an expert on lottery-related matters. who is the lottery agent on
Sachems? you should check with them on some of these questions. or you could always give
masshousing a call.

most importantly, and as suggested by lee smith, you need to be sure that you are using the
current version of the so-called Universal Deed Rider for all Initial and Resale affordable
housing unit transactions

ed

Edward H. Marchant
EHM/Real Estate Advisor
9 Rawson Road
Brookline, MA 02445
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Introduction

This document is intended to provide guidance for third-party Affordability Monitoring Agents
(the “Monitoring Agent”) retained by a Developer at the request of MassHousing (in their role as
Subsidizing Agency), to enforce the Affordability Requirements of homeownership projects
permitted pursuant to Massachusetts General Laws Chapter 40B. It is not intended to replace or
supersede any portion of Massachusetts General Laws Chapter 40B, 760 CMR 56.00, or the
Department of Housing and Community Development’s Comprehensive Permit Guidelines

(“The 40B Guidelines”) or any provisions of the Regulatory Agreement for a specific 40B
Project. Instead, it is intended to provide a basic roadmap for individuals and organizations
serving as third-party Affordability Monitoring Agents for 40B homeownership projects for which
MassHousing serves as the Subsidizing Agency.

The duties of a 40B Monitoring Agent can be summarized as follows:

1) Review the Affirmative Fair Housing Marketing Plan (AFHMP) — Identify necessary revisions
and/or corrections. Recommend approval or disapproval to MassHousing;

2) Monitor Initial Sales — Work closely with the Developer and/or their Lottery Agent to ensure
that Affordable Units included in a 40B Project are sold to Income Eligible Households and are
subject to a long-term Affordable Housing Restriction;

3) Monitor Resales - Ensure that all Resales (including those resulting from foreclosures) comply
with 40B regulations, the terms of the Affordable Housing Restriction; and the AFHMP.

4) Annual Reporting - Prepare and submit an Annual Compliance Report to the Subsidizing
Agency and the Municipality regarding compliance of the Project with the Affordability
Requirement;

5) Supplemental Monitoring Services - Ensure ongoing compliance by Affordable Unit owners
with Chapter 40B and the terms of the Affordable Housing Restriction, including requests for
refinancing, capital improvements, leasing and resale; and

6) Enforcement - Take necessary enforcement action in response to violations of the Regulatory
Agreement and Affordable Housing Restriction.

Each of these of items will be explained in more detail in the following sections of this Handbook.

Throughout this document, references are provided to the relevant sections of the 40B Guidelines
and the most recent versions of the MassHousing Regulatory Agreement and its attachments
(Affordability Monitoring Services Agreement and Affordable Housing Restriction). That said,
there are variations in regulatory documents for some projects (particularly older ones) so it is
important to refer to project-specific documents. Additionally, references are made to sample
forms that can be adapted for use by Monitoring Agents. Model forms can be found at Appendix
B, and are also located at the MassHousing website.
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INITIAL SALES PERIOD

In the life of a 40B Project, the Initial Sales period extends for the entire time in which the
Affordable Units in the Project are being marketed and sold directly by the Developer to the initial
Eligible Buyer. It is important to note that it is entirely possible for a Project to have some units
that are being built and sold for the first time, while others are being “re-sold” by their initial
owners to subsequent Eligible Buyers. Initial Sales are complete only when all of the Affordable
Units in a 40B Project have been sold by the Developer for the first time to an initial buyer.

Throughout the Initial Sales period the Monitoring Agent works closely with the Developer and/or
their designated Lottery Agent to ensure compliance with the terms of the Regulatory Agreement
and the Comprehensive Permit Regulations. Once all units in a Project are sold, however, the
Monitoring Agent assumes primary responsibility for compliance.

During the Initial Sales period, the Developer or their Lottery Agent has direct responsibility for
marketing the Affordable Units and locating Eligible Buyers. The Monitoring Agent, in turn, is
responsible for confirming that each Affordable Units has been sold to an Eligible Buyer in
compliance with the Affordability Requirement for that specific unit and in accordance with the
Comprehensive Permit Regulations.

The Affordability Monitoring Services Agreement

In accordance with the Regulatory Agreement and Comprehensive Permit Rules, before a Project
can receive Final Approval from MassHousing the Developer must retain one or more Monitoring
Agents “to perform administration, monitoring and enforcement services regarding compliance of
the Project with the Comprehensive Permit Rules during the term of Affordability of the
Affordable Units.”

The choice of Monitoring Agent must be approved by MassHousing based on experience,
qualifications, level of training and capacity. Monitoring Agents should have a strong working
knowledge of the 40B Guidelines, and applicable HUD regulations. MassHousing keeps a list of
approved Monitoring Agents, but will consider candidates that are not pre-approved based on a
review of their qualifications. Those interested in being included on the list of approved
Affordability Monitoring Agents should contact the 40B Program staff at MassHousing.

The roles and responsibilities of the Monitoring Agent and the Developer are set forth in the
Affordability Monitoring Services Agreement (the “Monitoring Agreement”), which is signed by
the Developer, the Monitoring Agent and MassHousing. It is important to note that note that some
of the older Monitoring Agreements are also signed by the Municipality. The Monitoring
Agreement also sets forth the fee that will be paid by the Developer to the Monitoring Agent for
services rendered relative to the Initial Sales of Affordable Units, as well as the fee that will be
paid to the Monitoring Agent by future owners of the Affordable Units at the time of Resale (the
“Resale Fee”).
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Resale Fee It is important to note that while the standard Affordable Housing Restriction
required by MassHousing since 2007 (also known as the Universal Deed Rider, or Fannie
Mae Deed Rider) limits the Resale Fee to “no more than 2.5% of the Base Income Number
(at the time of resale) multiplied by the Resale Price Multiplier’”, some older Monitoring
Agreements may specify a different (generally lower) amount.

In terms of timing, the Monitoring Agreement should be signed after the Comprehensive Permit is
approved, but before Final Approval is issued by MassHousing. The Monitoring Agreement is
typically attached to and made part of the Regulatory Agreement, and is recorded with the
Regulatory Agreement at the Registry of Deeds. The term of the Monitoring Agreement for a
specific Project lasts as long as there is any unit in the development that is subject to an
Affordable Housing Restriction. If, as in most cases, the Affordable Housing Restriction requires
that one or more units remains affordable in perpetuity, the Monitoring Agent (or their successor)
is obligated to remain involved as long as the Affordable Unit exists.

The Monitoring Services Agreement can be terminated “at will” by the Monitoring Agent or by
MassHousing with sixty (60) days notice. The Monitoring Agreement can also be terminated
immediately by MassHousing should the Monitoring Agent become incapable of fulfilling their
obligations. In these cases, MassHousing is responsible for appointing a new Monitoring Agent. If
the Developer or the Municipality has identified a successor Monitoring Agent, or if the
Monitoring Agent chooses to delegate any of its obligations to another party, the new Monitoring
Agent must be approved by MassHousing.

Best Practice Monitoring Agent/Developer MOU (Form 1)

Along with the Monitoring Agreement, some Monitoring Agents and Developers enter into a
Memorandum of Understanding (MOU). This allows both parties to further refine the scope of
work and clearly articulate expectations on matters such as payment rates, schedules, and
deliverables (See Appendix B, Form 1).

Best Practice Create Project File/Record
At the time that the Monitoring Agreement is signed, the Monitoring Agent should create

project file (electronic or paper) including a copy of the recorded Regulatory Agreement
(including Affordability Monitoring Services Agreement); a copy of recorded Comprehensive
Permit; the AFHMP; the address and unit number of every affordable unit in the development,
and contact information for the Developer and Lottery Agent.
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Review Affirmative Fair Housing Marketing and Resident Selection Plan (Form 2)

All 40B Projects must have an Affordable Fair Housing Marketing and Resident Selection Plan
(AFHMP), which maps out the process for marketing Affordable Units within a 40B Project, and
identifying and selecting Eligible Buyers. One of the most important responsibilities of the
Monitoring Agent is to review the AFHMP and ensure compliance with its provisions throughout
the direction of a 40B Project.

The Developer, or a Lottery Agent working on behalf of the Developer, is responsible for
preparing the AFHMP. The Developer is also responsible for all costs associated with initial
marketing and buyer selection. Section 111 of the 40B Guidelines outlines requirements for the
preparation and administration of the AFHMP. The Guidelines specify that the AFHMP must be
implemented for the full term of the Affordability Requirement, which in most cases extends in
perpetuity. The AFHMP should, therefore address not just the Initial Sales of Affordable Units,
but should also include information about the Resale process for the entire term of Affordability.

Typically, before approving an AFHMP, MassHousing will ask the Monitoring Agent to review it
and make a recommendation as to whether it should be approved or modified. Because it is the
Monitoring Agent’s responsibility to ensure compliance with the AFHMP, they should be
completely familiar with its contents, and should be ready to serve as a resource to MassHousing,
the Developer and the Lottery Agent throughout its implementation.

Reference: 40B Guidelines Section 111 (2) and Regulatory Agreement 3 (c)

Establish Maximum Initial Sales Price

Comprehensive Permit Regulations and MassHousing’s Regulatory Agreement state that the
Maximum Initial Sales Price for an Affordable Unit must be calculated by the Subsidizing Agency
(MassHousing). The sales price of Affordable Units must be established at the time of initial
marketing. Thereafter, the price cannot be increased for buyers selected through the lottery
process, even if interest rates or HUD income guidelines change. The exception to this rule is for
phased projects, in which case the Maximum Initial Sales price would be established at the time of
marketing for each phase. For all subsequent Resales, it is the responsibility of the
Affordability Monitoring Agent to establish the Sales Price.

MassHousing generally refers to the standards set forth in the DHCD Guidelines for the Local
Initiative Program (LIP) for establishing the Maximum Initial Sales Price for an affordable unit.
Initial purchase prices are established so that appropriately-sized households earning 70% of area
median income (AMI) are not required to spend more than 30% of their gross income on total
housing costs. HUD publishes annually the Area Median Income (AMI) for all of the
Metropolitan Statistical Areas (MSA’s), which you can easily access at the HUD website.

DHCD has also developed a calculator that can be used to plug in variables to come up with a
Maximum Allowable Housing Cost, which, in turn, determines the Maximum Initial Sales Price.
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Sample Calculation of Purchase Price Limits (from DHCD 40B Guidelines):

Sales Price $156,600 Assumptions made in this initial
5% Down payment $7,8308 calculation include 1) a 30-year
:V'O”Qage $1480'770 fixed-rate mortgage, 2)

e el 200 maximum 5% down payment
Amortization 30 43 interest rat

Monthly P&I Payments $798.63 and 3) ?n nteres r? ¢

Tax Rate $13.40 appro_x!mately .25 _/o above the
monthly property tax $170 prevailing rate as listed on
Hazard insurance $52 Freddie Mac’s latest interest rate
PMI $97 survey. Other factors to take into
Condo/HOA fees (if applicable) $125 account include monthly
Monthly Housing Cost $1,1243 property tax, insurance, and
Necessary Income: $44,894 condo or homeowner fees when
Household Income: applicable. With all of this
# of Bedrooms 2 factored in, monthly housing
Sample Household size 3 cost cannot exceed 30% of the
80% AMI/"Low-Income” Limit $58,500 monthly income of a household
Target Housing Cost (80%AMI) $1,463/month . .

- rning 70% of the area median
10% Window $51,188 earning 70% of the area media
income.

Target Housing Cost (70%AMI) $1,280 /month

Reference: 40B Guidelines VI-B (6) b; Regulatory Agreement 3(b)

Determine Buyer Eligibility (Form 3)

Once the lottery has been conducted and buyers have been selected, the Lottery Agent should
review the eligibility of household selected and provide all material documenting eligibility to the
Monitoring Agent. The Monitoring Agent is responsible for providing verification that the buyer
is fully eligible to purchase the Affordable Unit. It is very important that the prospective buyer’s
eligibility be determine before they enter into a Purchase and Sale, in order to avoid penalties that
could ensue should the buyer be determined ineligible.

MassHousing uses the eligibility criteria set forth in the LIP Guidelines as follows:

Income Limits: Household income may not exceed 80% of the Area Median Income (or
whatever percent is specified in the Comprehensive Permit and

Asset Limits: Household assets may not exceed the following limits established by DHCD
in the 40B Guidelines:

e For age-restricted homeownership Projects, household assets shall not exceed
$275,000 in value, including equity in a dwelling (to be sold).

e For non-age restricted homeownership units, household assets shall not exceed
$75,000 in value.
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First-Time Homebuyer Requirement Eligible Purchasers may not have owned a home
within three years preceding their application. For exceptions to this rule please refer to the
40B Guidelines, Section 11 (3) b.

Occupancy  Must intend to occupy the unit as their principal residence

In terms of calculating income, MassHousing follows HUD requirements and guidance established
pursuant to 24 CFR 5.609. See also Appendix 11.2 of the DHCD Guidelines (updated December,
20142013). For guidance on calculating assets for the purposes of determining Buyer Eligibility,
please refer to HUD Handbook 4350.3: Occupancy Requirements of Subsidized Multifamily
Housing Programs.

Following review of buyer eligibility, the Monitoring Agent should document income and asset
verification in a Certificate of Buyer Eligibility, or preliminary letter of approval which is provided
to the prospective buyer and the Lottery Agent. Documents required to determine that a household
is an Income Eligible Household should be current within 60 days of the purchase closing date.

Reference: 40B Guidelines Sections 11 (A), 111 (G), VI (5)

Financing Requirements

Prior to the sale of a unit the Monitoring Agent must review the eligibility of the loan for
compliance with the DHCD Guidelines. Closing of the sale will be contingent on the Monitoring
Agent’s approval of the buyer’s financing which must meet the following standards (from the LIP
Program):

e Downpayment must be at least 3% of the purchase price, at least half of which must
come from the buyer’s funds;

e Loan must be from an institutional lender;

e Loan must have a fixed interest rate through the full term of the mortgage that is a
current fair market interest rate;

e The loan can have no more than two points;

e Monthly housing costs (inclusive of principal, interest, property taxes, hazard
insurance, private mortgage insurance and condominium or homeowner association
fees) may not exceed 38% of monthly income for a household earning 80% of area
median income, adjusted for household size;

e Non-household members may not be permitted as co-signers of the mortgage.

References: 40B Guidelines VI (E)

Resale Price Certificate

Before the final sale of an Affordable Unit, the Developer or Lottery Agent will contact
MassHousing to request a Resale Price Certificate which identifies the unit and sets forth the
Resale Price Multiplier to be applied when it is sold to a new owner. The Resale Price Certificate
may only be issued by MassHousing during the period of Initial Sales; thereafter it is issued by the
Monitoring Agent. A separate Resale Price Certificate is required for each Affordable Unit sold,
and must be recorded at the time of sale along with the deed.

References: Regulatory Agreement, Definitions; Affordable Housing Restriction, Definitions
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Final Sale and Closing (Form 4)

Following a review of all documents for compliance with the Affordability Requirement, the
Monitoring Agent shall issue a Certificate of Compliance (Form 4) certifying that the sale of the
Affordable Unit was in compliance with the Comprehensive Permit Rules, and the Affordability
Requirement. The Certificate of Compliance should be provided to the closing attorney, and the
Monitoring Agent should keep a copy for their own records.

At the time of closing the sale of an Affordable Unit the closing attorney will record the deed, the
Affordable Housing Restriction, the Certificate of Compliance and the Resale Price Certificate.
Within ten days after the closing, the Attorney should provide the Monitoring Agent with copies
of all documents and evidence that all deeds and deed riders have been recorded.

References: Affordability Monitoring Services Agreement 1 (a); 40B Guidelines VI E (1) b

Initial Sales Data Report (Form 5)

Following the completion of all Initial Sales for a 40B development, the Monitoring Agent should
provide a summary report to MassHousing, the Developer and the Municipality confirming
substantive compliance with the Marketing Plan and Affordability Requirement for the period of
Initial Sales. This report will also serve to notify the Municipality of the Monitoring Agent’s role,
from this point onward, as the enforcer of all applicable terms of the Regulatory Agreement, the
Deed Rider and the 40B Rules.

References: Affordability Monitoring Services Agreement 1 (a)
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Initial Sales Events/Timeline

Event Who is Responsible When Does it Typically Occur
Monitoring Services -Developer engages Affordability -After the Comprehensive Permit is
Agreement Monitor issued by the Municipality;

-MassHousing approves Monitoring
Agent

-Before Final Approval for the Project is
granted by MassHousing

Preparation/Approval of
AFHMP

-Developer or their consultant
prepares AFHMP

-Monitoring Agent reviews, provide
recommendation to MassHousing
-MassHousing formally approves

-Submitted as a part of the Final Approval
Application

-Must be approved before marketing
commences

Local Preference

-Municipality requests
-Monitoring Agent may review and
make a recommendation to
MassHousing

-MassHousing approves/disproves

-Request should be submitted within
three months after the issuance of the
Comprehensive Permit

-Must be submitted before Final Approval
is issued, typically as a part of the AFHMP

Affordable Sales Price

- Developer or MassHousing (at
Developer’s request)
-Approved by MassHousing

-Submitted as a part of the Final Approval
Application
- Before marketing commences

Marketing
Initial Eligibility Review
Lottery, Buyer Selection

Developer/Consultant (Lottery Agent)

-No more than six months before
marketing

Review/Approve Buyer
Eligibility

-Lottery Agent provides complete
packages to Monitoring Agent
-Monitoring Agent Reviews
-Monitoring Agent Notifies Lottery
Agent and MassHousing

-After Lottery

-Before Purchase and Sale is signed
-No more than 60 days before closing
(can be updated)

Resale Price Certificate

-Developer Requests
-MassHousing issues (for Initial Sales)
-Monitoring Agent Reviews

-Prior to closing (up to 60 days)

Generate Deed and
Affordable Housing
Restriction.

-Developer (consultant or attorney)
generates
-Monitoring Agent Reviews

-Prior to closing

Send closing package to
Monitoring Agent

Lottery Agent

-Prior to closing

Receive/Review “Closing
Package” Deed, Affordable
Housing Restriction, RPC,
Financing.

-Issue Certificate of
Compliance

Monitoring Agent

-Prior to closing

Record all Documents

Closing Attorney

-After closing

Check that all docs have
been recorded

Monitoring Agent

-Within 7 days After closing

Provide Subsidizing Agency
with “Initial Sales Data and
Compliance Report”

Monitoring Agent

-When ALL affordable units have sold for
the first time
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SUPPLEMENTAL MONITORING SERVICES

Once the Initial Sales are complete, the Monitoring Agent assumes primary responsibility for
ensuring that Affordable Units remain in compliance with the terms set forth in the Affordable
Housing Restriction and the Comprehensive Permit Rules in general. The most important task in
this regard is managing the resale process to ensure that the Affordable Units are sold to eligible
buyers in conformance with the terms of the Affordable Housing Restriction. Monitoring Agents
are also responsible for reviewing and approving all homeowner requests relative to refinancing,
and capital improvements of Affordable Units, and for overseeing incidents of foreclosure or
threatened foreclosure.

Throughout the Supplemental Monitoring Phase the Monitoring Agent plays a critical role as the
primary point of contact between the Affordable Unit owner, the Municipality and the Subsidizing
Agency. To that end, it is the Monitoring Agent’s responsibility to keep in touch with the owners
of the Affordable Units, to remind them of the terms of the Affordable Housing Restriction, and to
provide annual reporting to the Municipality and MassHousing on project status. Finally, the
Monitoring Agent is also charged with the job of enforcing the terms of the Affordable Housing
Restriction should an incidence of non-compliance be brought to their attention.

Best Practice: Always look at the Affordable Housing Restriction! The guidance in this
Handbook reflects the most recent versions of the Regulatory Agreement and Affordable
Housing Restriction. In light of the fact that many of the projects being monitored pre-date
current regulations, however, it is critical to consult the deed and associated Affordability
Housing Restriction for each particular unit.

Resales

The Affordability Monitoring agent is responsible for ensuring that Affordable Units are conveyed
in accordance with the 40B Rules and the terms of the Affordable Housing Restriction for the
property. The resale process can be summarized as follows:

1.  Owner provides Municipality and Monitoring Agent with “Conveyance Notice” indicating
that they are intending to sell the property

2. Monitoring Agent calculates Maximum Resale Price, and issues Resale Price Certificate (if
requested/required)

3. Monitoring Agent markets the unit (with cooperation from Owner) and locates an Eligible

Buyer in accordance with the AFHMP guidelines

Monitoring Agent confirms buyer eligibility, reviews Affordable Housing Restriction

Monitoring Agent provides Owner and closing attorney with Compliance Certificate

Closing attorney records deed, Affordable Housing Restriction, Resale Price Certificate (if

required) and Compliance Certificate; provides Monitoring Agent with copies of all

material.

ISR

References: 40B Guidelines Section 111 (G) and VI (E) 3; Regulatory Agreement, Section 1 (a)
(i1); Affordable Housing Restriction Section 4
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Conveyance Notice

When a property owner wishes to sell their Affordable Unit they are required to notify the
Monitoring Agent and the Municipality in writing (“The Conveyance Notice™). This notice should
include a copy of the unit deed, the owner’s name and contact information for the person
responsible for showing and answering questions about the home. The Monitoring Agent has up to
90- days after receipt of the Conveyance Notice to close on a sale to an Eligible Buyer, the
Monitoring Agent or the Municipality. This period can be extended as provided in the Affordable
Housing Restriction, to arrange for details of the closing, to locate an eligible purchaser, or for
lack of cooperation on the part of the seller.

The Affordable Housing Restriction used by MassHousing requires that the Owner must cooperate
with the Monitoring Agent in finding an Eligible Buyer for the property. If the owner does NOT
act cooperatively, including a failure to agree to reasonable terms in the Purchase and Sale
agreement, the Monitoring Agent may extend the 90-day period for a period commensurate with
the time the lack of cooperation continues. If the Monitoring Agent determines that the owner is
not acting cooperatively, they must notify the owner in writing of the length of the extension
needed.

Best Practice: Inform Seller of their responsibilities in writing

Once notified that the owner plans to sell the unit, the Monitoring Agent should inform them of
the following responsibilities:

e To provide necessary documents and information to determine the resale price;

e To provide reasonable up-front costs for marketing the unit, including listing it on MLS
or working with another broker.

e To repair damage to the home;

e To provide access to the home to potential buyers, appraisers and inspectors;

e To prepare the Purchase and Sale Agreement. It is strongly recommended that the
owner hire a lawyer to prepare the P&S.

e To keep the Monitoring Agent informed about the time and date of the closing; and
provide the Monitoring Agent with copies of documents after the closing.

Calculating Maximum Resale Price (Form 6)

The Monitoring Agent should calculate the Resale Price as soon after receiving the Conveyance
Notice from the seller as possible. The allowable sale price is defined as the “Maximum Resale
Price” in the Deed Rider. It is calculated by multiplying the current AMI by the Resale Price
Multiplier identified in the Affordable Housing Restriction. The Maximum Resale Price can never
be more than the amount which is affordable to an Eligible Purchaser earning 80% of the area
median income, or an alternate amount set forth in the Affordable Housing Restriction. The sale
price should generally also never be less than the purchase price paid for the unit, unless the seller
agrees to accept a lower price.

If Capital Improvements have been previously approved by the Monitoring Agent they may be added to the
Resale Price, subject to normal rates of depreciation. The Maximum Resale Price must be approved by
the Monitoring Agent before the unit is put onto the market.
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If the purchase price paid for the Property by the buyer includes an adjustment for Capital Improvements
(or other appropriate correction), a new Resale Price Multiplier will be calculated by the Monitoring Agent
and a new Resale Price Certificate reflecting the new Resale Price Multiplier will be issued .

References: Affordable Housing Restriction, Definitions; 40B Guidelines, VI-E (3)

Marketing the Unit/Locating an Eligible Buyer

Marketing for resale of the unit should be done in accordance with the provisions made in the
Affordable Fair Housing Marketing Plan for the Project. At a minimum, units must be listed on
CHAPA’s MassAccess site, and MAHA’s homeownership lottery sites. The Monitoring Agent
may also request that the Owner hire a broker to help identify a buyer.

The process for determining the eligibility of the buyer is the same as during the period of Initial
Sales. If more than one Eligible Purchaser is located, the Monitoring Agent should conduct a
lottery or a similar procedure, with preference being given to Appropriate-Sized Households. If an
Eligible Purchaser is located within the 90-day period but is unable to secure a mortgage, the
Monitoring Agent can extend the time to find a buyer by another 60 days.

In lieu of an Eligible Buyer, the Monitoring Agent, the Municipality or a designee of the
Municipality also has the right to purchase the property at the Maximum Resale Price within the
90-day time-frame. In the event that the unit is sold to the Monitoring Agent or the Municipality it
will remain subject to the existing Affordability Restriction.

If an Eligible Purchaser fails to purchase the property within the timeframes above, the Owner
may sell the Property to an Ineligible Purchaser at the Maximum Resale Price, provided that the
property is conveyed subject to the same Affordability Restriction. If more than one Ineligible
Purchaser is identified, the Monitoring Agent should give preference to an appropriate sized
household earning between 80% and 120% of Area Median Income.

References:  Affordable Housing Restriction, 4 (b); 40B Guidelines, VI-E (3) f (3)

Restriction on Final Sale (Form 7)

Before the final sale of the property is considered to be valid, the Monitoring Agent must prepare
a Compliance Certificate stating that the sale of the Property was in compliance terms of the
Affordable Housing Restriction. Specifically, this Certificate shall state that 1) the property was
sold for an amount equal to or less than the Maximum Resale Price, 2) the buyer was determined
to be eligible in accordance with the Comprehensive Rules and the terms of the Affordable
Housing Restriction and 3) a new Affordable Housing Restriction in a form acceptable to the
Monitoring Agent was recorded along with the Deed at the time of sale. The Certificate, which
must be signed by the Monitoring Agent, should include the property address, the name of the
seller and the buyer, and the Maximum Resale Price, and should be recorded with the other
relevant documents at closing.

Within ten days of the closing, the Owner or their closing attorney should provide the Monitoring
Agent a copy of the Deed for the Property and Affordable Housing Restriction, along with
evidence of recording.
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References: Affordable Housing Restriction, 6; 40B Guidelines 111 (G) 2 (b)

Affordable Unit Foreclosures  (Form 8)

For all properties subject to the uniform Affordable Housing Restriction required by MassHousing
since 2006, the process for handling foreclosures is fairly clear. For those properties not subject
to the uniform Affordable Housing Restriction the process is handled on a case-by case basis
depending on the provisions of the deed and associated restrictions. Many of the Affordable Units
created prior to 2006 are not subject to provisions that would require affordability to survive
foreclosure. For this reason, an essential first step for the Monitoring Agent upon receiving a
notice of foreclosure is to review the terms of the property deed and any associated Affordable
Housing Restrictions.

The Monitoring Agent should contact the Owner threatened with foreclosure as soon as they
become aware of the situation and guide them towards resources designed to assist them in either
avoiding foreclosure through refinancing or a negotiation with the lender, or to work with the bank
to receive approval for a short sale. For example, depending on the source of the loan, many
owners are eligible to receive assistance from the HAFA (Home Affordable Foreclosure
Alternative Program). In other instances, it is possible that the Municipality where the unit is
located has funds available through its Housing Trust or Community Preservation Fund to either
purchase the home, or assist the distressed owner. If the Affordable Unit is subject to the uniform
Affordable Housing Restriction, the following procedure is required:

Notice of Foreclosure

At least 120 days prior to a foreclosure sale, or acceptance of a deed in lieu of foreclosure, the
holder of record of any mortgage on a property (the Mortgagee), typically a bank, must send a
copy of the Foreclosure Notice to the Monitoring Agent, the Municipality and any senior
Mortgagees.

Possible Foreclosure Outcomes
The Affordable Housing Restriction outlines the following options for addressing foreclosure

1. Municipal Option

The uniform Affordable Housing Restriction states that in cases of foreclosure the
Municipality or its designee has the first right to purchase the property. If the Municipality
chooses to pursue this option, they must do so within 120 days of receipt of the Notice of
Foreclosure. In the event that the Municipality opts to purchase the property, the price
must be equal to the greater of (i) the sum of the outstanding principal balance of all of the
money owed by the Owner on all mortgages on the property, plus all future advances,
accrued interest and reasonable cost and expenses of foreclosure owed to the holders of
such mortgages (referred to as the “Mortgage Satisfaction Amount”) and (ii) the Maximum
Resale Price. This number, the actual amount paid for the property, is referred to as the
“Applicable Foreclosure Price.”

Under this option, the Municipality agrees to buy the property in its “as-is” condition. The
Municipality also agrees that the property will be subject to an Affordable Housing
Restriction identical in form and substance to the one that applied to the property at the
time of foreclosure, with two important exceptions. First, the Affordable Housing
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Restriction will state that during the term of ownership by the Municipality the property
does not have to be owner-occupied. Second, the Maximum Resale Price included in the
Deed shall be recalculated based on the price that the Municipality paid for the property
(the Applicable Foreclosure Price).

2. Mortgagee Accepts Deed in Lieu of Foreclosure

If after a period of 120 days following the delivery of the Foreclosure Notice to the
Monitoring Agent, the Municipality and the Mortgagee, the Mortgagee (typically a bank)
acquires the property, it can be conveyed subject to a Affordable Housing Restriction
identical in form and substance to the one that applied to the property at the time of
foreclosure, but subject to the same exceptions applicable if the Municipality acquires the
property; (1) the deed will state that during the term of ownership by the Mortgagee the
property does not have to be owner-occupied, and (2) the Maximum Resale Price included
in the Deed shall be recalculated based on the Applicable Foreclosure Price.

3. Mortgagee Sells Property to “Ineligible Purchaser”

If, after a period of 120 days following the delivery of the Foreclosure Notice to the
Monitoring Agent, the Municipality and the Mortgagee, an Eligible Buyer fails to
purchase the property within the period specified in the Affordable Housing Restriction
(typically 90 days), it can be sold to an “Ineligible Purchaser.” In this case, the property
will be conveyed subject to a Affordable Housing Restriction identical to the one that
applied to the property at the time of foreclosure, with the exception that, (1) during the
period in which it is owned by an Ineligible Purchaser the unit does not have to be owner-
occupied, and (2) The Maximum Resale Price shall be calculated based on the price paid
for the property by such Mortgage at the foreclosure sale, but not greater than the
Applicable Foreclosure Price.

4. Mortgagee Sells Property to Eligible Buyer

If, after a period of 120 days following the delivery of the Foreclosure Notice to the
Monitoring Agent, the Municipality and the Mortgagee, an Eligible Buyer acquires the
property, it shall be conveyed subject to an Affordable Housing Restriction identical in
form and substance to the one in place at the time of foreclosure.

Issuance of Certificate of Compliance

Once the unit is sold, the Monitoring Agent must issue a Certificate of Compliance to the
foreclosing Mortgagee stating that the conveyance of the property was done in accordance with
the Affordable Housing Restriction. This certificate should be recorded at the time of sale, and can
be provided in the future as conclusive evidence that the property was conveyed in accordance
with the Affordable Housing Restriction.

References: Affordable Housing Restriction, Section 7
Death of Unit Owner

A transfer by will or executor or owner of the administrator’s estate to the owner’s spouse will not
trigger the resale or transfer restrictions in the Deed Rider provided that:
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The executor or administrator within 90 days of his/her appointment has given DHCD notice of
the transfer and the owner’s spouse intends to continue to use the unit as a principal residence.
Any other person who is heir, legatee, or devisee of the unit owner must demonstrate to the
Monitoring Agent that they are an Eligible Purchaser, as defined in the Deed Rider, otherwise they
must transfer the unit in accordance with the Deed Rider.

Capital Improvements (Form 9, Form 10)

The uniform Affordable Housing Restriction defines Approved Capital Improvements as “the
documented commercially reasonable cost of extraordinary capital improvements made to the
Property by the Owner; provided that the Monitoring Agent shall have given written authorization
for incurring such cost prior to the cost being incurred and that the original cost of such
improvements shall be discounted over the course of their useful life.” Restated, this can be
defined as necessary maintenance improvements, not covered by a condominium or homeowner’s
association fee that, if not done, would compromise the structural integrity of the house.
Improvements such as the installation of central air conditioning, outdoor decks, additions or
finishing of unfinished spaces, garages, landscaping, and other items identified by the owner that
could be considered upgrades or luxury improvements cannot be added to the resale price when
the property is sold.

Owners seeking approval for proposed Capital Improvements should contact the Monitoring
Agent in writing with a full description of the work to be done, an estimate of the cost, and an
explanation of why the work is a capital improvement. Capital Improvements must be approved
by the Monitoring Agent in writing on a case by case basis in order for them to be considered for
inclusion in the Resale price. At the time that the unit is sold, the Monitoring Agent can add the
cost of Approved Capital Improvements to the value of the home, taking into account normal
depreciation, as long as the resale price would be affordable to an Eligible Buyer earning the
amount specified in the Affordable Housing Restriction (for example 50%, 70% or 80% AMI). If
a condominium or homeowner’s association has a special assessment, the Monitoring Agent can
address the cost to the homeowner on a case-by-case situation.

Acceptable Capital Improvements

e New roof

o Replacement of windows due to wear and tear

e The replacement of siding, shingles, or clapboard due to damage or wear and tear

o Exterior painting due to deterioration

e Heating or plumbing replacement

e Structural deficiencies such as termite or other pest damage, water damage, or other
maintenance as required

e Septic tank replacement

e Appliance Replacement (stove, dishwasher, refrigerator)

e Other improvements identified by the owner and approved by the Monitoring Agent

MassHousing 40B Affordability Monitoring Handbook Page 15





Monitoring Agents should require that requests to include the cost of a capital improvement into
the resale value of the property be made in writing prior to the initiation of the work. This letter
should include:

e Adescription of the work to be done
e  An estimate of the cost
e  An explanation why the work is a capital improvement

Following the completion of work, the Owner should provide copies of all paid invoices to
document the actual cost of the project. Monitoring Agents should approve all Capital
Improvements in writing, and provide a copy of the letter approving such changes to the Owner
and include a copy into the property file. If possible, a schedule of depreciation for the proposed
improvement should also be included. A model Certificate of Approval for Capital Improvements
is included in the forms attached to this document.

References: Affordability Monitoring Services Agreement 1(c); Affordable Housing Restriction,
Definitions (““Approved Capital Improvements’)

Refinancing (Form 11, Form 12)

All requests to refinance or obtain a second mortgage must be approved by the Monitoring Agent
before the Owner can close on a new loan. The goal in considering such a request is to make sure
that 1) the monthly costs of the unit remain affordable as set forth in the Affordable Housing
Restriction and 2) the Owner is able to afford their monthly payments. In general, the only
refinancing requests that should be considered are those that would serve to lower the monthly
cost of the unit such as a reduction in the interest rate of the loan. Homeowners interested in
refinancing should provide the Monitoring Agent with a request in writing and including detailed
contact information, the reason for refinancing, the full name of the lending institution and the
name and contact information for the loan officer. Along with this information, the Owner should
provide the Monitoring Agent with the following material:

1. A copy of the complete loan application

2. A copy of the commitment letter from the lender

3. A copy of the Good Faith Estimate (The Good Faith Estimate is provided by the lender and
should provide information on the estimated closing costs.)

4. A copy of the Affordable Housing Restriction

An appraisal report (this is typically only required for those properties with other than the

Universal Affordable Housing Restriction)

6. Information on the monthly condominium fee (if applicable), the town’s current tax rate
per thousands and monthly homeowner’s insurance amount.

o

Second Mortgages
Guidelines for a second mortgage refinance are similar to those for the first mortgage:

- Must be a fully-amortizing fixed-rate mortgage with no prepayment penalty or balloon
payment.

- Must have a current fair market interest rate (no more than 2 percentage points above the
currently prevailing rate).
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- For a first mortgage refinance: Have a loan amount no greater than between 97% and of
the maximum resale price or the resale price affordable to a household earning at or below
80% of the area median income, whichever is lower.

- For a second mortgage: The combined amount of the first and second mortgage may not
exceed 97% of the maximum resale price or the re-sale price affordable to a household
earning at or below 80% of the area median income, whichever is lower.

- In reviewing request for refinancing or a second mortgage, homeowners should be
discouraged from loans with high closing costs, a higher interest rate than on the existing
loan, or loans that roll unsecured debt into the mortgage.

References: Affordable Housing Restriction Section 3; 40B Guidelines, VI (E)

Enforcement (Form 13, Form 14)

The responsibility for enforcement of the Affordability Requirement and compliance with the
terms of the Affordable Housing Restriction remains with the Monitoring Agent throughout the
life of the Project and it represents one of the more challenging aspects of the monitoring role.
Incidents of non-compliance are often noted first by the Municipality or an abutting homeowner.

Specific restrictions applicable to Affordable Units include:

o Buyer must be Eligible at the time of purchase (first-time homeowner, income
eligible, approved financing)

o Unit must be owner occupied (cannot be rented to a third party)

o Capital Improvements must be pre-approved by Monitoring Agent

o Refinancing must be pre-approved by Monitoring Agent

The Regulatory Agreement spells out the rights of the Monitoring Agent relative to enforcement
of the Affordability Requirement, including the right, with the prior consent of the Subsidizing
Agency, to take legal action against a Developer or against the owner of an Affordable Unit. The
Affordable Housing Restriction also clearly states that its terms are legally enforceable by the
Monitoring Agent, along with the Municipality and DHCD. In practice, however, many incidences
of non-compliance can be addressed with a letter or a phone call to the Developer, a unit owner, or
the Municipality. Monitoring Agents should reach out to Affordable Unit owners on an annual
basis to remind them of the terms of the Affordable Housing Restriction, and provide them with
updated contact information should they have questions related to enforcement and compliance.

Monitoring Agents are encouraged to contact MassHousing to discuss issues related to non-
compliance and enforcement as needed. While MassHousing as the Subsidizing Agency is not
obligated to compensate or reimburse the Monitoring Agent for costs associated with enforcement,
we will work with the Monitoring Agent to identify appropriate solutions to the fullest extent
possible.

References:  Affordability Monitoring Agreement, Section 3; Affordable Housing Restriction, 11
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Annual Reporting and Tracking Requirements (Form 15)

The Monitoring Agreement requires that the Monitoring Agent submit an Annual Compliance
Report to the Municipality and MassHousing for each of the projects that they are monitoring. A
request for the Annual Report will be sent to the Monitoring Agent by MassHousing. In general,
more information is required for Projects in the Initial Sales period than for those in the
Supplemental Monitoring period. This report should note any areas of non-compliance with the
terms of the Regulatory Agreement and the Affordability Requirement, along with a status update
on key Project events.

References: Affordability Monitoring Services Agreement, 1(b)
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Appendix A:  DEFINITIONS

Affordability Monitoring Services Agreement (Monitoring Agreement)

An agreement between the Developer, the Subsidizing Agency (MassHousing) and the
Monitoring Agent outlining their respective roles and responsibilities relative to enforcement
of the Affordability Requirement for the Project as set forth in the Regulatory Agreement.

Affordability Requirement
The requirement of the Developer that Affordable Units be sold to Eligible Buyers in
accordance with 40B Regulations and the terms of the Affordable Housing Restriction.

Affordable Housing Restriction (Deed Restriction, Deed Rider)

A restriction incorporated in and made part of the deed for each Affordable Unit setting forth
the rights and restrictions to which each affordable unit is subject, and which shall be
enforceable by the Municipality and the Monitoring Agent. The Affordability Restriction is
signed by the Seller and the Buyer.

Affordable Housing Fund

A fund established by the Municipality for the purpose of reducing the cost of housing for
Eligible Purchasers, or for the purpose of encouraging, creating, or subsidizing the
construction or rehabilitation of housing for Eligible Purchasers or, if no such fund exists, a
fund established by the Municipality pursuant to Massachusetts General Laws Chapter 33,
Section 53A, et. Seq.

Affordability Requirement

The requirement that Affordable Units included in a Project shall only be sold to Eligible
Purchasers at no greater than the Maximum Sale Price in accordance with the Comprehensive
Permit Rules and the terms of the Affordable Housing Restriction. The Monitoring Agent is
responsible for enforcing compliance with the Affordability Requirement during the period of
Initial Sales and for all subsequent Resales.

Affordable Unit
A unit of housing subject to an Affordable Housing Restriction.

Annual Report

A report prepared annually by the Monitoring Agent and delivered to the Subsidizing Agency
and Zoning Enforcement Officer of the Municipality each year including information about
the compliance of a Project with the Affordability Requirement to which it is subject. During
the period of Initial Sales the Annual Report should include information on the status of the
Project including number of Affordable Units built, sold, occupied and resold.

Applicable Foreclosure Price

The greater of (i) the sum of the outstanding principal balance of the note secured by such
foreclosing Mortgagee’s mortgage, together with the outstanding principal balance(s) of notes
secured by mortgages senior in priority to such mortgage (but in no event shall the aggregate
amount thereof be greater than one hundred percent (100%) of the Maximum Resale Price
calculated at the time of the granting of the mortgage) plus all future advances, accrued
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interest and all reasonable costs and expenses which the foreclosing Mortgagee and any senior
Mortgagee(s) are entitled to recover pursuant to the terms of such mortgages (the “Mortgage
Satisfaction Amount” and (ii) the Maximum Resale Price (which for this purpose may be less
than the purchase price paid for the property by the owner.)

Appropriate-Sized Household
A household with a number of members equal to the number of bedrooms plus one.

Approved Capital Improvement

The reasonable cost of extraordinary capital improvements made to the Affordable Unit by the
Owner, provided that the Monitoring Agent shall have given written authorization for
incurring the cost of the improvement prior to the cost being incurred, and that the original
cost of such improvement shall be discounted over the course of its useful life.

Area Median Income (AMI)
The most recently published median income for the Primary Metropolitan Statistical Area or
non-metropolitan area that includes the Project, as determined by HUD.

Base Income Number
The Area Median Income (AMI) for a four-person household.

Compliance Certificate

A certificate obtained and recorded, signed and acknowledged by the Monitoring Agent at the
time of sale of an Affordable Unit, referring to the Property, the owner, and the selected
purchaser, which states that the proposed conveyance to the selected purchaser is in
compliance with the terms of the Affordable Housing Restriction.

Comprehensive Permit

A permit for the development of housing including some or all low or moderate income
housing issued by a local board or committee (typically a local Zoning Board of Appeals)
pursuant to M.G.L. c. 40B Sections 20-23 and 760 CMR 56.00.

Comprehensive Permit Requirements

Massachusetts General Laws Chapter 40B Section 20-23, and the regulations at 760 CMR
56.00 and the Comprehensive Permit Guidelines issued pursuant thereto.

Conveyance Notice

A written notice provided by the Owner to the Monitoring Agent and the Municipality, which
states that they want to sell, dispose of, or otherwise convey the Property.

The Department of Housing and Community Development (DHCD)

DHCD is the state agency responsible for developing 40B policy and regulations. DHCD also
serves as the Affordability Monitoring Agent for all 40B projects and Local Action Units
(LAU’s) approved under the Local Initiative Program. DHCD periodically issues new or
revised regulations that can impact Affordability Monitoring processes.
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Developer

A public agency, non-profit organization or limited dividend organization that has applied for
and received a Comprehensive Permit for a Project including Low or Moderate Income
Housing and its successors and assigns.

DHCD Guidelines
The most recent version of the Comprehensive Permit Guidelines prepared by DHCD

Eligible Buyer

An individual or household certified by the Monitoring Agent to have met all of the eligibility
requirements set forth in the Affordable Housing Restriction and applicable Program
Guidelines to buy an Affordable unit, including limits on income and assets, suitability of
financing, etc.

Foreclosure Notice

A notice from the holder of record of any mortgage on a property in the event of default for
which the Mortgage Holder intends to commence foreclosure proceedings or similar remedial
actions pursuant to its mortgage.

HUD
The United States Department of Housing and Urban Development.

Income Eligible Household

A household of one or more persons whose income does not exceed the percentage of Area
Median Income specified in the Affordable Housing Restriction, and in no case exceeds 80%
of AMI.

Ineligible Purchaser
A household or individual that does not meet the income and/or asset limits, or has unsuitable
financing, as required to be eligible to purchase an Affordable Unit.

Initial Sales
The first sale of each of the Affordable Units in a Project which are required to be sold to
Eligible Buyers.

Initial Sales Data

Information provided by the Developer or Lottery Agent to the Monitoring Agent relative to
the Initial Sales of Affordable Units necessary for the Monitoring Agent to determine
compliance of the Project with the Affordability Requirement. This can include Marketing
Documentation; income, asset and age certifications; deeds, and Affordable Housing
Restrictions.

Lottery Agent

A qualified individual or agency hired by the Developer to conduct resident selection for the
Affordable Units during the period of Initial Sales, including the development of an
Affirmative Fair Housing Marketing Plan, marketing of the units, administering the initial
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lottery process and determining the qualification of potential buyers or tenants. In some cases
the Developer performs the functions of the Lottery Agent for their own project.

Low or Moderate Income Housing
A unit of housing whose occupancy is subject to an Affordable Housing Restriction that limits
occupancy to Income-Eligible Households.

Marketing Documentation
A record of all newspaper ads, outreach letters, translations, leaflets, and all Affirmative Fair
Marketing efforts as described in the Marketing Plan.

Marketing Plan

This is a document describing a process for identifying and selecting Eligible Purchasers for
Affordable Units. The Marketing Plan must provide for Affirmative Fair Marketing of
Affordable Units in accordance with current Department Guidelines.

Maximum Initial Sales Price

The purchase price of an Affordable Unit for which a credit-worthy Eligible Purchaser earning
that percentage of Area Median Income for an Appropriate Size Household specified in the
Affordable Housing Restriction could obtain mortgage financing using Department
Guidelines.

Maximum Resale Price

The sum of i) the Base Income Number (at the time of resale) multiplied by the Resale Price
Multiplier, plus ii) the Resale Fee and any necessary marketing expenses (including the
broker’s fees) as may have been approved by the Monitoring Agent, plus iii) Approved Capital
Improvements, if any, provided that in no event shall the Maximum Resale Price be greater
than the purchase price for which a credit-worthy Eligible Purchaser could obtain mortgage
financing (such purchase price as determined by the Monitoring Agent using the same
methodology used by DHCD for its Local Initiative Program or similar comprehensive permit
program); and further provided that the Maximum Resale Price shall not be less than the
purchase price paid for the Property by the owner unless the Owner Agrees to accept a lower
price.

Monitoring Agent

The Monitoring Agent is a qualified individual or agency retained by the Developer at the
request of the Subsidizing Agency (MassHousing) for the purposes of administration,
monitoring and enforcement of the Affordability Requirement for a Project pursuant to the
Affordability Monitoring Services Agreement.

Municipality
The city or town where the project will be located, and whose local board (typically a Zoning
Board of Appeals) issues the Comprehensive Permit for the Project.
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Project

A development involving the construction or substantial rehabilitation of units of Low or
Moderate Income Housing permitted by a Comprehensive Permit issued by a local Board of
Appeals.

Regulatory Agreement

An agreement between the Developer, the Subsidizing Agency (MassHousing) and the
Municipality which memorializes the rights and responsibilities of each party relative to the
development of housing pursuant to a Comprehensive Permit in accordance with the
Comprehensive Permit Rules. A completed and executed Regulatory Agreement is required
prior to the issuance of a Building Permit for work on the proposed housing developed.

Resale
“Resales” refers to all subsequent sales of Affordable Units that occur after the Initial Sale by
the Developer.

Resale Fee

The fee paid to the Monitoring Agent as compensation for monitoring and enforcing
compliance with the terms of the Affordable Housing Restriction, including supervision of the
Resale process. For projects for which MassHousing serves as the Subsidizing Agent, the
Resale Fee shall equal no more than 2.5% of the Base Income Number (at the time of Resale)
multiplied by the Resale Price Modifier.

Resale Price Certificate

A Certificate that sets forth the Resale Price Multiplier to be applied on the Resale of the
Affordable Unit in accordance with the terms of the Affordable Housing Restriction. The
Resale Price Certificate must be issued by MassHousing at the time of sale of the Initial Sale
of the Affordable Unit; subsequent Resale Price Certificates are issued by the Monitoring
Agent.

Subsidy

A Subsidy is assistance provided by a Subsidizing Agency for the construction or substantial
rehabilitation of Low or Moderate Income Housing, including direct financial assistance;
indirect financial assistance through insurance, guarantees, tax relief, or other means; and non-
financial assistance, including in-kind assistance, technical assistance, or other supportive
services.

Subsidizing Agency

The Subsidizing Agency is an agency of state or federal government that provides a subsidy
for the construction or substantial rehabilitation of Low or Moderate Income Housing. If the
Subsidizing Agency is not an agency of state government, the Department may appoint a state
agency to administer the responsibilities of the Subsidizing Agency with respect to 760 CMR
56.00. MassHousing serves as the Subsidizing Agency for all 40B Projects which receive
loans from the New England Fund or the Federal Home Loan Bank of Boston.
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Appendix B: Sample Monitoring Forms

(The following forms are samples. Word Version are available to download on the

MassHousing website Please use Monitoring Agent letterhead.)

Form 1
Form 2
Form 3
Form 4
Form 4(a)
Form 5
Form 6
Form 7
Form 8
Form 9
Form 10
Form 11
Form 12
Form 13
Form 14

Form 15

Developer/Monitoring Agent MOU

AFHMP Checklist

Eligibility for Purchase Certificate-Income and Asset Verification
Certificate of Compliance-Initial Sales

Cover letter to closing attorney to accompany Certificate of Compliance
Initial Sales Data and Compliance Report

Resale Price Certificate-Resales

Certificate of Compliance-Resales

Notice of Foreclosure

Capital Improvement Policy

Capital Improvements--Determination of Eligibility

Refinancing Policy

Request to Refinance-Determination of Eligibility

Request for Affordable Unit Homeowner Yearly Certification
Affordable Unit Homeowner Yearly Certification

Annual Monitoring Report

MassHousing 40B Affordability Monitoring Handbook
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Date:

Form 1 Sample Developer/Monitoring Agent MOU

(Developer Name and Address)

(Lottery Agent Name and Address)

Dear

(Name of Monitoring Agent) is pleased to have been engaged to be the Affordability Monitoring
Agent for (Name of Development). In order for us to do the best job possible, we will need you
to provide us with the following documents as soon as possible:

ok wwhdE

Fully executed Monitoring Services Agreement

Complete contact information for Developer and Lottery Agent
Copy of Recorded Comprehensive Permit

Copy of Recorded Regulatory Agreement

Affirmative Fair Housing Marketing Plan (AFHMP)

Sample Affordable Housing Restriction (Deed Rider)

Once we have approved the AFHMP and marketing has begun, we will need the following
information for each applicant selected to purchase an affordable unit, so that we can verify

their eligibility.

7. Completed lottery applications for each selected purchaser, including income and asset
documentation;

8. Unit address, number of bedrooms and sale price

9. Proposed Purchase and Sale Agreement and Affordability Restriction

10. Condominium or Homeowner Association Documents, including schedule of beneficial
interests

11. Loan commitment letter and lender contact information

12. Contact information for closing attorney

Following review of item’s 7-11 (above) we will provide you with a Certificate of Buyer
Compliance.
Once the affordable unit has sold, we will need recorded copies of the following documents:

13.

Deed and Affordable Housing Restriction

14. Certificate of Buyer Compliance

15.

Resale Price Certificate (to be obtained from MassHousing by the Developer after buyer
eligibility has been determined and before closing)

Please let me know if you have any further questions,

Monitoring Agent
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Form 2
Affirmative Fair Housing Marketing and Resident Selection Plan (AFHMP)
Key Review Points

City/Town: Reviewer:
Project Name: Date of Review:
Address:

RENTAL [] OWNERSHIP [] BOTH []

Note: The checklist below is intended to assist with AFHMP review but does not replace the
requirements of the DHCD AFHMP guidelines, available at
http://www.mass.gov/hed/docs/dhcd/hd/fair/afhmp.pdf (see also section 111 of the DHCD
Comprehensive Permit Guidelines at
http://www.mass.gov/hed/docs/dhcd/legal/comprehensivepermitguidelines.pdf ). The AFHMP
guidelines must be consulted in their entirety.

DEVELOPER/CONTRACTOR INFORMATION:

Are the developer staff and contractor qualifications consistent with the Guidelines? YES [ ]

NO []
Did developer/contractor representative(s) certify that the AFHMP is consistent with the
Guidelines?

YES [ ] NO []
MARKETING:
Will the application period run for at least 60 days? ~ YES [ ] NO []

Will advertisements be placed in local and regional newspapers? YES [ ] NO []
If YES, which newspapers:

Will advertisements be placed in newspapers that serve minority groups and other protected
classes? YES [ | NO []
If YES, which newspapers:

Will advertisements run at least two times over a 60-day period? YES [] NO
Are sample ads included? YES [ ] NO []

Is marketing comparable in local, regional and minority newspapers: YES [ ] NO []
If NO, explain:

Are outreach notices to be sent to local fair housing commissions? YES [ ] NO [ ]
To other local/regional religious institutions, housing authorities, social service agencies,
nonprofits, etc.?

YES [ ] NO []

If YES, where:

Is the outreach appropriate to the type of housing proposed (e.g., marketing to senior centers for
elderly housing)?
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YES [] NO [] Explain:

Are applications made available at public, wheelchair accessible locations including one that has
some night hours?

YES [] NO []

Does the advertisement and other marketing include a telephone number, including a TTY/TTD
phone number, to call to request an application via mail? YES [ ] NO []

Does the advertisement and other marketing indicate that applications may be submitted by mail,
fax or e-mail?

YES [] NO []

Does marketing include non-English publications? YES [] NO []
If YES, which languages:

What is the basis for determining the languages? Explain:

Will available Metro Boston Area affordable units be reported to Metrolist? YES [ ] NO []
Will available affordable and available accessible units be listed with MassAccess (CHAPA'’s
Housing Registry)?

YES [] NO []

Will available affordable ownership units be listed with MassAccess? YES [ | NO [ ]

Will available affordable ownership units be listed with MAHA’s lottery website? YES [ ]
NO []

Are Fair Housing logo and slogan included in all marketing materials? YES [ ] NO []

Do applicant materials include a statement of the housing provider’s obligation to not
discriminate in the selection of applicants? YES [ ] NO []

Do applicant materials state that persons with disabilities may request reasonable
accommodations in rules, policies, practices or services or reasonable modifications in the
housing? YES [] NO []

Do informational materials provide notice of free language assistance to applicants, translated or
to be translated into the languages of LEP populations anticipated to apply? YES [ ] NO []

Does marketing refrain from describing characteristics of desirable applicants/residents (e.g., “for

four persons only”, “active lifestyle community,” “empty nesters”)? YES [ | NO []
If NO, explain:

Does marketing convey unlawful preferences or limitations (e.g., only white models)? YES [ |
NO []
If YES, explain:

Does marketing include reference to local residency preferences? YES [] NO [] [NOTE:
not permitted]
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Does marketing indicate resident selection by lottery or other random selection procedure? YES

[1 NO[]

RESIDENT SELECTION:

Are copies of a sample application and information packets for potential applicants included and
acceptable?

YES[] NO[]

Are info sessions scheduled to allow for maximum opportunity to attend (i.e., evenings,
weekends, accessible location)? YES [ ] NO [ ]

Are the eligibility criteria consistent with the Guidelines? YES [ ] NO [ ]

Is resident selection based on a lottery? YES [ ] NO []
If NO, is it based on a fair and equitable procedure (i.e., not “first come, first served”) approved
by the subsidizing agency? YES [ ] NO [] Explain:

If a lottery to be utilized, will the lottery be held at a public, wheelchair accessible location? YES

[] NO []

Avre the lottery procedures consistent with the Guidelines? YES [] NO []

Is the community choosing to implement a local selection preference? YES [ ] NO []

If YES, is the need for the local preference demonstrated consistent with the Guidelines? YES
[1NO [

Explain:

[NOTE: 70% local preference is maximum permitted but percentage must be justified based on
documented local need]

Does the demonstrated need correspond to the housing type and eligibility criteria of the project?
(e.g., wait list at another rental development used to demonstrate need is for apartments to be
rented at similar rents and for residents at similar income levels) YES [ ] NO [] Explain:

Avre all the proposed preference types consistent with the Guidelines? YES [ ] NO []

Are the geographic boundaries of the local preference area smaller than the municipal
boundaries? YES [] NO [] [NOTE: not permitted]

Does the AFHMP include efforts to address potential discriminatory effects of a local selection
preference (e.g., will minority applicants be moved into the local selection pool to ensure it
reflects the racial/ethnic balance of the region and/or other efforts consistent with the
Guidelines)? YES [] NO [] Explain:

Is the working preference the only local preference? YES [ ] NO []

If YES, are persons with disabilities and/or 62 years of age or older that live in the community
given the benefit of the preference? YES [ ] NO []
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Are there durational requirements for living or working in the community? YES [ ] NO []
[NOTE: Not permitted]

Avre local preference units subject to different or more beneficial terms (e.g., reduced prices) than
other affordable units? YES [ ] NO []
If YES, explain:

Are household size restrictions and preferences consistent with the Guidelines? YES [ ] NO

[l

Does the AFHMP provide persons with disabilities in need of accessible units first preference for
such units?

YES [ ] NO []
Does the AFHMP address adaptable units consistent with the Guidelines? YES [ ] NO []

Does the AFHMP provide for criminal background checks consistent with the Guidelines (e.g.,
not imposed prior to the lottery and consistent with DHCD model CORI policy)? YES [ | NO

Does the AFHMP require any deposits or fees to be paid? YES [ | NO []
If YES, are they consistent with the Guidelines? YES [ ] NO []

WAIT LISTS

After the lottery, are households that are not awarded a unit placed on a wait list in the order that
they were drawn from the general pool? YES [] NO

For rental projects, is the procedure for ordering new applicants upon re-opening of the wait list
based upon a random selection procedure after a minimum application period of no less than 10
business days?

YES [] NO []
If NO, explain:

Is there a procedure for wait lists that do not close, and does it address persons with disabilities
consistent with the Guidelines? YES [ | NO [] Explain:

Does the ongoing affirmative and general marketing/outreach materials provide explicit notice of
the availability of reasonable accommodations in the application process and a corresponding
telephone number?

YES [] NO []

For ownership projects, does the AFHMP include a method for ensuring continued compliance w/
the Guidelines upon resale? YES [ ] NO []

OVERALL COMMENTS
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FORM 3
Sample Eligibility for Purchase Certificate--Income and Asset Verification

Date:

To: Lottery Agent

Re: Affordable Housing Lottery for [Name of Project]
Property Address:

Purchaser:

Income and Asset Verification

[Name of Monitoring Agent] has reviewed the information for this lottery winner and has
established that their income is below the maximum limit of [$XX,000], 80% of median income,
adjusted for a household of [X] for the area of [municipality where home is located], and that
their assets are within the established limit. It is a condition of this Certificate that the deed for the
approved purchaser has the Affordable Housing Restriction attached to it and made part of that
deed.

The signature below represents evidence that [Name of Monitoring Agent] for [Name of Project]
has reviewed and certified that this applicant is eligible based on program and income guidelines
and information submitted. If more than ninety (90) days elapses between the execution of this
Certificate and the final purchase of the unit, a new Certificate must be issued and the lottery
winner’s income and assets verified.

Closing Instructions

No earlier than 60 days prior to closing, the lottery agent will need to request a Resale Price
Certificate from MassHousing. In this request, the Lottery Agent should provide 1) unit sales
price, 2) address and unit number, 3) number of bedrooms, and 3) recording information for the
Regulatory Agreement. MassHousing will send the Resale Price Certificate to the Lottery Agent
(with a copy to the Monitoring Agent). The Resale Price Certificate will be used to complete the
required fields in the Deed Rider.

When this applicant is ready to close on their mortgage loan (and at least two weeks prior to the
closing date), please submit the following closing documents to (Name of Monitoring Agent) for
review and approval:

A copy of the signed Purchase and Sale Agreement
A copy of the loan commitment letter

A copy of the completed Deed Rider

A copy of the completed Resale Price Certificate
Contact information for the closing attorney

Following review of these documents, (Monitoring Agent) a Certificate of Compliance will be
sent to (Lottery Agent) and MassHousing, and the closing attorney, who is responsible for
ensuring that it gets recorded along with the Deed, Deed Rider, and Resale Price Certificate.

Sincerely,

Name of Monitoring Agent

cc: MassHousing, Purchaser
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FORM 4

Sample Certificate of Compliance-Initial Sale of Affordable Unit

Property Address and Unit #: (as more fully described in the Purchaser
Deed)

Development Name
Seller:
Buyer:

Pursuant to the terms of the Regulatory Agreement among Mass Housing Finance Agency, as
Subsidizing Agency, and [Name of Developer] dated , and recorded with the
Registry of Deeds (the “Registry”) in Book , Page (the
“Regulatory Agreement,” with capitalized terms used but not defined herein having the same
definition as set forth in the Regulatory Agreement and Affordable Housing Restriction) the
undersigned Monitoring Agent hereby certifies that the sale of the above-referenced Property in
the above-referenced Development to the Purchaser is in compliance with the Comprehensive
Permit Rules and the Affordability Requirement as set forth in the Regulatory Agreement,
including:

1. Calculation of the Maximum Initial Sale Price;

2. Compliance with the Approved Marketing Plan and lottery process;

3. Selection of the Eligible Purchaser, including determination of compliance with Program
Guidelines relative to income and asset limits and first-time homebuyer verification;

4. The Purchaser’s execution of an Affordable Housing Restriction as specified in the
Regulatory Agreement attached to and forming a part of the Purchaser’s Deed; and

5. Mortgage Commitment in accordance with Program Guidelines.

Executed under seal this ___ day of ,20

Monitoring Agent Name/Title

Commonwealth of Massachusetts

County of

On this day of , 20__, before me, the undersigned notary public,
personally appeared proved to me through satisfactory evidence of
identification, which was to be the person whose name is signed on the

preceding instrument, and acknowledged the foregoing instrument to be his/her free act
and deed, in such capacity.

Name:
My Commission Expires:
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Form 5 Initial Sales Data and Compliance Report

Name/Contact Information of Monitoring Agent:

Project Name/Address

# Units # Affordable Units

Developer Contact Info

Lottery Agent Contact Info

Affirmative Fair Housing Marketing Plan Approval
Date

Initial Sales Data:

Unit Address Sales Price AFHMP Date Certificate of Date Certificate of
Compliance Buyer Eligibility Issued | Compliance Issued

I certify that | have reviewed the Initial Sales Data for the project identified above and
have determined substantive compliance of this project with the Affordability
Requirement in accordance with program requirements, including substantive compliance
with the approved Affirmative Fair Housing and Marketing Plan.

Name/Title Date
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Form 6: Sample Resale Price Certificate

(to be created by Monitoring Agent for Resales ONLY)

Resale Price Certificate

Project Name:

Project Address:

Unit Number/Property Address:

Initial Sales Price: $

Base Income Number $

Resale Price Multiplier:

This Resale Price Certificate has been issued by the Monitoring Agent for the above

Project.

By:

Monitoring Agent

Notary Block
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Form 7 Sample Certificate of Compliance-Resales
Re: [Property Address]

The undersigned Monitoring Agent hereby certifies as follows with respect to a certain
Affordable Housing Restriction annexed to and made part of that certain Deed, dated ,
recorded with the Registry of Deeds in Book , Page with respect to the
Property having an address of [Property Address] (The “Seller’s Affordable Housing
Restriction™):

1. The Property referred to herein is the Property described in the Seller’s Affordable
Housing Restriction.

2. [Name of Purchaser] is the (check one) Eligible Purchaser , Ineligible
Purchaser of the Property.
3. The Maximum Resale Price for the Property is $ . The consideration to the paid

by the Purchaser to the Grantee for the purchase of the Property is $
4. The Resale Price Multiplier is

5. The conveyance of the Property by the Seller to the Purchaser is in compliance with the
rights, restrictions, covenants, and agreements contained in the Affordable Housing
Restriction.

6. The Purchaser of the Property has executed an Affordable Housing Restriction with
respect to the Property, which is identical in form and substance to the Seller’s
Affordable Housing Restriction.

7. Upon conveyance of the Property by the Grantee to the Purchaser, the recording of the
Affordable Housing Restriction executed by the Purchaser, and the recording of this
Certificate of Compliance, the rights, restrictions, agreements, and covenants contained in
the Seller’s Affordable Housing Restriction shall be null and void.

8. All defined terms used herein shall have the definition set forth in the Seller’s Affordable
Housing Restriction unless otherwise defined herein.

Name:

Commonwealth of Massachusetts

County of

On this day of , 20__, before me, the undersigned notary public, personally
appeared proved to me through satisfactory evidence of identification, which
was to be the person whose name is signed on the preceding instrument, and

acknowledged the foregoing instrument to be his/her free act and deed, in such capacity.

Name:

My Commission
Expires:
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Form 8 Sample Notice of Foreclosure

Date:
Dear Homeowner:

(Name of Monitoring Agent) is the monitoring agent for your property located at (Development
name and address), and, as such, we are listed as a party of interest in your Affordable Housing

Restriction. We have recently received notice of foreclosure. If you do not take any action, you

will likely lose your home. | am writing to offer assistance on this matter.

Depending on your situation, | may be able to refer you to a foreclosure prevention specialist who
can try to help you. Or, if you cannot remain in your home, I can work with you to try to sell the
property to a new eligible purchaser. As difficult as it is, if you must leave your home it will be
better for you in the long run then to lose it to foreclosure. This process, however, takes time, and
should not be left to the last minute.

It is important that you respond as soon as possible in order to allow us enough time to assist you.
Please contact me right away so that we can discuss any available options.

Sincerely.

Monitoring Agent
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Form 9 Sample Capital Improvements Policies and Procedures
Chapter 40B Homeownership Units Capital Improvements Policies and Procedures

Dear Affordable Housing Homeowner:

Capital improvements must be approved by [Name of Monitoring Agent] in order to be
considered for addition to the resale price of your home. The Comprehensive Permit
Rules define capital improvements as “necessary maintenance improvements, not
covered by a condominium or homeowner’s association that if not done would
compromise the structural integrity of the property.

Acceptable Capital Improvements
e New roof

Replacement of windows due to wear and tear or damage

The replacement of siding, shingles, or clapboard due to damage or wear and tear

Exterior painting due to deterioration

Heating or plumbing replacement

Structural deficiencies such as termite or other pest damage, water damage, or

other maintenance as required

e Septic tank replacement

e Appliance replacement (stove, dishwasher, refrigerator)

e Other improvements identified by the owner and approved by [Name of
Monitoring Agent]. The cost of improvements such as the installation of outdoor
decks, flooring (except in the case of replacement due to damage or long-terms
ear) additions, garages, landscaping, and other items that could be defined as
upgrades or luxury improvements cannot be added to the resale price when a
property is sold.

If a condominium or homeowner’s association imposes a special assessment, we will take
the cost to the homeowner into consideration on a case by case basis, and additional
documentation may be required. If the homeowner is purchasing materials and
completing the project on their own, only the cost of the materials will be taken into
consideration. Please be advised that the time of resale we will take into consideration the
current value of the improvement based on a standard depreciation schedule. For
example, if a new heating system is installed for $5,000, and the owner sells the property
ten years later, the full $5,000 will not be added to the resale price. To have a proposed
capital improvement approved, please send a letter to [Name of Monitoring Agent]
including a description of the work to be done; an estimate of the cost; and an explanation
of why the work is a necessary capital improvement. If the request is approved, we will
require a copy of the paid invoice after the completion of the work.

Monitoring Agent
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Form 10 Sample Determination of Eligibility of Request for Capital Improvement

Date:

Name of Homeowner

Address of Home:

[Name of Monitoring Agent] has approved your request to consider the following
proposed capital improvement as eligible for inclusion in the maximum resale price:

You have estimated the cost of this work at $

At the time of resale the value of this work will be determined based on the standard rate
of depreciation.

Name of Monitoring Agent

Commonwealth of Massachusetts

County of

On this day of , 20__, before me, the undersigned notary public,
personally appeared proved to me through satisfactory evidence of
identification, which was to be the person whose name is signed on the

preceding instrument, and acknowledged the foregoing instrument to be his/her free act
and deed, in such capacity.

Name:
My Commission Expires:
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Form 11: Sample Refinancing Policy

[Date]
Dear [Homeowner]:

Thank you for contacting us to inquire about the process to refinance your affordable
home. As the Monitoring Agent, we must review and approve all requests to refinance in
writing before you may close on a new loan.

Submittal Requirements

To begin the review process, please provide us with a letter requesting approval to
refinance or obtain a second mortgage. The letter should state the full address of the
property, the amount of the refinance or second mortgage requested, a phone number
where you can be reached during the day, the full name of the lending institution and the
name and contact number for the loan officer.

You will also need to submit the following:
1. A copy of your complete loan application to the lending institution.
2. A copy of the commitment letter from the lender, outlining the terms of the loan.

3. A copy of the Good Faith Estimate provided by the lender outlining estimated closing
costs.

We may also require the following, depending on your particular situation:

e A copy of the Affordable Housing Restriction (also referred to as the Deed Rider).
The Affordable Housing Restriction is the document signed at closing which was
recorded with your deed that describes the resale and refinance provisions for
your particular property.

e A complete copy of an appraisal report for the property, completed by a certified
residential appraiser within the last 120 days. The home should be appraised as a
market-rate property.

e Information on your monthly condominium fee (if any), your town’s current tax
rate per thousand, and your monthly homeowner’s insurance amount.
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Refinancing Requirements
Your proposed new first or second mortgage should meet the following guidelines:

e For first mortgage refinancing the loan amount cannot exceed 97% of the Maximum Resale
Price, as determined by MassHousing.

e For a second mortgage financing, the combined amount of the first and second mortgages may
not exceed 97% of the Maximum Resale Price, as determined by MassHousing.

e Must be a fully-amortizing, fixed-rate mortgage with a down payment of at least 3%, at least half
of which must come from the buyer’s own funds.

e Must be made by an institutional lender.

e Must have a current fair market interest rate.

e Must not have more than 2 points

e May not be co-signed by non-household members, including relatives.
We may deny your request to refinance, or require that you consult with a non-profit credit councilor if
the benefit of the loan is unclear. Examples of this may include loans with high closing costs, a higher

interest rate than you currently hold, or loans that roll in unsecured debt into your mortgage.
Additionally, we strongly suggest that you compare rates and loan costs from several lenders.

Sincerely,

Monitoring Agent





Form 12
Sample Determination of Eligibility to Refinance Certificate
Date:
Name of Property Owner:
Property Address:
This letter is to inform you that [Monitoring Agent] has approved your request to refinance your

property located at [property address] with [name of bank/lender] and hereby approves said refinance for
a loan amount no greater than , and with an interest rate no higher than %.

Monitoring Agent





Form 13: Sample Affordable Unit Homeowner Yearly Certification

Date:
Dear Affordable Unit Owner

(Name of Monitoring Agent) is the Monitoring Agent for your affordable home. The purpose of this
letter is to review and summarize your obligations as the owner, as described in more detail in the
Affordable Housing Restriction that you signed when you purchased the property and which was
recorded with your deed:

1. You will keep this home as your primary residence; you must live in this home. It is not
permissible to rent it or allow a third party to use it without approval from [Name of Monitoring
Agent].

2. You cannot refinance the home without prior approval from (Name of Monitoring Agent)

3. If you decide to improve your property we strongly suggest that you contact us before getting
started. You cannot add the value of improvements to your home without prior approval from
[Name of Monitoring Agent].

4. If you decide to sell the home, you will notify us of your intention.

5. [Name of Monitoring Agent] will determine the resale price according to a formula stated in
your Affordability Restriction.

6. [Name of Monitoring Agent] will work with you to find an eligible buyer within the timeframe
specified in your Affordable Housing Restriction.

In summary, you must contact us for approval to sell, lease or refinance your property, or make
capital improvements.

We have attached our yearly Affordable Homeowner Certification Form for you to complete and
return. We have included a self-addressed, stamped return envelope.

Please contact us if you have any questions, and thank you for your cooperation on this matter.

Name/Title Date





Form 14 (to be completed by Homeowner)
Affordable Unit Homeowner Yearly Certification

As owner(s) of the property at (the
“Home”) the undersigned hereby certifies as to the following:

1. The Home is my primary residence;

2. 1/We have not leased, refinanced, put up for sale or made capital improvements to the Home
other than as follows, as approved by [Name of Monitoring Agent]:

3. Our primary telephone number and e-mail contact information is as follows:

Signed under the pains and penalties of perjury, this___ day of 20

By:

Homeowner’s Name





Form 15 Annual Compliance Report
(Please Complete One Form per Project)
Monitoring Agent
Name of Development
Development Address

Total Number of Units Number of Affordable Units
Affirmative Fair Housing Marketing Plan Approved: Yes_ No___ if yes, date 20
Initial Sales Complete? Yes  No___if yes, date: 20
Initial Sales Compliance Report Submitted to MassHousing No__ Yes
(Date)
For Projects in Period of Initial Sales Only:
Developer: Name Contact Info
Lottery Agent: Name Contact Info

Total Number of Affordable Units Sold To Date
Construction Status  (number of market/affordable units built, estimated date of completion):

Supplemental Monitoring Activity for this Project in the Past Year
Number of Affordable Units Currently for Sale/Resale
Number of Resales

Number of Capital Improvements
Number of Refinances

Number of Foreclosures

Please describe any documented areas of non-compliance with project’s Affordability Requirement
and corresponding enforcement actions taken or required:

I certify that in the past year | have ensured to the extent practicable the compliance of the owners
of the Affordable Units in the project identified above with the requirements of the Affordable Housing
Restriction.

Date Name and Title






AFFORDABLE HOUSING RESTRICTION

For Projects in Which
Affordability Restrictions Survive Foreclosure

THIS AFFORDABLE HOUSING RESTRICTION (this “Restriction”) is:
[ ] incorporated in and made part of that certain deed (the "Deed") of certain property (the

“Property™) from

("Grantor")

to ("Owner")  dated
,20  ;or

[x] being granted in connection with a financing or refinancing secured by a mortgage on the

Property dated , 20 . The Property is located in the City/Town of

(the “Municipality”).

RECITALS

WHEREAS, the Owner is purchasing the Property, or is obtaining a loan secured by a
mortgage on the Property that was originally purchased, at a consideration which is less than the
fair market value of the Property; and

WHEREAS, the Property is part of a project which was: [check all that are applicable]

(1) [ granted a Comprehensive Permit under Massachusetts General Laws
Chapter 40B, Sections 20-23, from the Board of Appeals of the Municipality or
the Housing Appeals Committee and recorded/filed with the

County Registry of Deeds/Registry District

of Land Court (the “Registry”) in Book , Page /Document
No. (the “Comprehensive Permit”); and/or
(i1) ] subject to a Regulatory Agreement among

(the “Developer”), [ ]
Massachusetts Housing Finance Agency (“MassHousing”), [ ] the Massachusetts

Department of Housing and Community Development] (“DHCD”) [ ] the
Municipality; and [ ]

, dated
and recorded/filed with the Registry in Book
, Page /as Document No. (the

“Regulatory Agreement”); and/or

i) [ subsidized by the federal or state government under

, a program to
assist construction of low or moderate income housing the “Program”); and
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WHEREAS, pursuant to the Program, eligible purchasers such as the Owner are given
the opportunity to purchase residential property at less than its fair market value if the purchaser
agrees to certain use and transfer restrictions, including an agreement to occupy the property as a
principal residence and to convey the property for an amount not greater than a maximum resale
price, all as more fully provided herein; and

WHEREAS,

(singly,
or if more than one entity is listed, collectively, the “Monitoring Agent”) is obligated by the
Program or has been retained to monitor compliance with and to enforce the terms of this
Restriction, and eligible purchasers such as the Owner may be required to pay to the Monitoring
Agent, or its successor, a small percentage of the resale price upon the Owner’s conveyance of
the Property, as set out in the Regulatory Agreement and as more fully provided herein; and

WHEREAS, the rights and restrictions granted herein to the Monitoring Agent and the
Municipality serve the public’s interest in the creation and retention of affordable housing for
persons and households of low and moderate income and in the restricting of the resale price of
property in order to assure its affordability by future low and moderate income purchasers.

NOW, THEREFORE, as further consideration for the conveyance of the Property at less
than fair market value (if this Restriction is attached to the Deed), or as further consideration for
the ability to enter into the financing or refinancing transaction, the Owner (and the Grantor if
this Restriction is attached to the Deed), including his/her/their heirs, successors and assigns,
hereby agree that the Property shall be subject to the following rights and restrictions which are
imposed for the benefit of, and shall be enforceable by, the Municipality and the Monitoring
Agent, and, if DHCD is a party to the Regulatory Agreement and is not the Monitoring Agent, by
DHCD.

1. Definitions. In this Restriction, in addition to the terms defined above, the
following words and phrases shall have the following meanings:

Affordable Housing Fund means a fund established by the Municipality for the purpose of
reducing the cost of housing for Eligible Purchasers or for the purpose of encouraging, creating,
or subsidizing the construction or rehabilitation of housing for Eligible Purchasers or, if no such
fund exists, a fund established by the Municipality pursuant to Massachusetts General Laws
Chapter 44 Section 53A, et seq.

Applicable Foreclosure Price shall have the meaning set forth in Section 7(b) hereof.
Appropriate Size Household means a household containing a number of members equal to the
number of bedrooms in the Property plus one.

Approved Capital Improvements means the documented commercially reasonable cost of
extraordinary capital improvements made to the Property by the Owner; provided that the
Monitoring Agent shall have given written authorization for incurring such cost prior to the cost
being incurred and that the original cost of such improvements shall be discounted over the
course of their useful life.

Area means the Primary Metropolitan Statistical Area or non-metropolitan area that includes the
Municipality, as determined by HUD, which in this case is
Area Median Income means the most recently published median income for the Area adjusted
for household size as determined by HUD. If HUD discontinues publication of Area Median
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Income, the income statistics used by MassHousing for its low and moderate income housing
programs shall apply.

Base Income Number means the Area Median Income for a four (4)-person household.

Chief Executive Officer shall mean the Mayor in a city or the Board of Selectmen in a town
unless some other municipal office is designated to be the chief executive officer under the
provisions of a local charter.

Closing shall have the meaning set forth in Section 5(b) hereof.

Compliance Certificate shall have the meaning set forth in Section 6(a) hereof.

Conveyance Notice shall have the meaning set forth in Section 4(a) hereof.

Eligible Purchaser means an individual or houschold earning no more than eighty percent
(80%) of Area Median Income (or, if checked [ ] percent ( %) of Area
Median Income, as required by the Program) and owning assets not in excess of the limit set
forth in the Program Guidelines. To be considered an Eligible Purchaser, the individual or
household must intend to occupy and thereafter must occupy the Property as his, her or their
principal residence and must provide to the Monitoring Agent such certifications as to income,
assets and residency as the Monitoring Agent may require to determine eligibility as an Eligible
Purchaser. An Eligible Purchaser shall be a First-Time Homebuyer if required by the Program
and as specified in the Regulatory Agreement.

First-Time Homebuyer means an individual or household, of which no household member has
had an ownership interest in a principal residence at any time during the three (3)-year period
prior to the date of qualification as an Eligible Purchaser, except that (i) any individual who is a
displaced homemaker (as may be defined by DHCD) (ii) and any individual age 55 or over
(applying for age 55 or over housing) shall not be excluded from consideration as a First-Time
Homebuyer under this definition on the basis that the individual, owned a home or had an
ownership interest in a principal residence at any time during the three (3)-year period.
Foreclosure Notice shall have the meaning set forth in Section 7(a) hereof.

HUD means the United States Department of Housing and Urban Development.

Ineligible Purchaser means an individual or household not meeting the requirements to be
eligible as an Eligible Purchaser.

Maximum Resale Price means the sum of (i) the Base Income Number (at the time of resale)
multiplied by the Resale Price Multiplier, plus (ii) the Resale Fee and any necessary marketing
expenses (including broker’s fees) as may have been approved by the Monitoring Agent, plus
(ii1) Approved Capital Improvements, if any (the original cost of which shall have been
discounted over time, as calculated by the Monitoring Agent); provided that in no event shall the
Maximum Resale Price be greater than the purchase price for which a credit-worthy Eligible
Purchaser earning seventy percent (70%) of the Area Median Income (or, if checked [ ]
percent ( %) of Area Median Income, as required by the
Program) for an Appropriate Size Household could obtain mortgage financing (as such purchase
price is determined by the Monitoring Agent using the same methodology then used by DHCD
for its Local Initiative Program or similar comprehensive permit program); and further provided
that the Maximum Resale Price shall not be less than the purchase price paid for the Property by
the Owner unless the Owner agrees to accept a lesser price.
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Monitoring Services Agreement means any Monitoring Services Agreement for monitoring
and enforcement of this Restriction among some or all of the Developer, the Monitoring Agent,
the Municipality, MassHousing and DHCD.

Mortgage Satisfaction Amount shall have the meaning set forth in Section 7(b) hereof.
Mortgagee shall have the meaning set forth in Section 7(a) hereof.

Program Guidelines means the regulations and/or guidelines issued for the applicable Program
and controlling its operations, as amended from time to time.

Resale Fee means a fee of % [no more than two and one-half percent (2.5%)] of the
Base Income Number (at the time of resale) multiplied by the Resale Price Multiplier, to be paid
to the Monitoring Agent as compensation for monitoring and enforcing compliance with the
terms of this Restriction, including the supervision of the resale process.

Resale Price Certificate means the certificate issued as may be specified in the Regulatory
Agreement and recorded with the first deed of the Property from the Developer, or the
subsequent certificate (if any) issued as may be specified in the Regulatory Agreement, which
sets forth the Resale Price Multiplier to be applied on the Owner’s sale of the Property, as
provided herein, for so long as the restrictions set forth herein continue. In the absence of
contrary specification in the Regulatory Agreement the Monitoring Agent shall issue the
certificate.

Resale Price Multiplier means the number calculated by dividing the Property’s initial sale
price by the Base Income Number at the time of the initial sale from the Developer to the first
Eligible Purchaser. The Resale Price Multiplier will be multiplied by the Base Income Number at
the time of the Owner’s resale of the Property to determine the Maximum Resale Price on such
conveyance subject to adjustment for the Resale Fee, marketing expenses and Approved Capital
Improvements. In the event that the purchase price paid for the Property by the Owner includes
such an adjustment a new Resale Price Multiplier will be recalculated by the Monitoring Agent
by dividing the purchase price so paid by the Base Income Number at the time of such purchase,
and a new Resale Price Certificate will be issued and recorded reflecting the new Resale Price
Multiplier. A Resale Price Multiplier of is hereby assigned to the Property.
Term means in perpetuity, unless earlier terminated by (i) the termination of the term of
affordability set forth in the Regulatory Agreement or Comprehensive Permit, whichever is
longer; or (ii) the recording of a Compliance Certificate and a new Restriction executed by the
purchaser in form and substance substantially identical to this Restriction establishing a new
term.

2. Owner-Occupancy/Principal Residence. The Property shall be occupied and
used by the Owner’s household exclusively as his, her or their principal residence. Any use of
the Property or activity thereon which is inconsistent with such exclusive residential use is
expressly prohibited.

3. Restrictions Against Leasing, Refinancing and Junior Encumbrances. The
Property shall not be leased, rented, refinanced, encumbered (voluntarily or otherwise) or
mortgaged without the prior written consent of the Monitoring Agent; provided that this
provision shall not apply to a first mortgage granted on the date of the delivery of the Deed in
connection with the conveyance of the Property from Grantor to Owner securing indebtedness
not greater than one hundred percent (100%) of the purchase price. Any rents, profits, or
proceeds from any transaction described in the preceding sentence which transaction has not
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received the requisite written consent of the Monitoring Agent shall be paid upon demand by
Owner to the Municipality for deposit to its Affordable Housing Fund. The Monitoring Agent or
Municipality may institute proceedings to recover such rents, profits or proceeds, and costs of
collection, including attorneys’ fees. Upon recovery, after payment of costs, the balance shall be
paid to the Municipality for deposit to its Affordable Housing Fund. In the event that the
Monitoring Agent consents for good cause to any such lease, refinancing, encumbrance or
mortgage, it shall be a condition to such consent that all rents, profits or proceeds from such
transaction, which exceed the actual carrying costs of the Property as determined by the
Monitoring Agent, shall be paid to the Municipality for deposit to its Affordable Housing Fund.

4, Options to Purchase. (a) When the Owner or any successor in title to the Owner
shall desire to sell, dispose of or otherwise convey the Property, or any portion thereof, the
Owner shall notify the Monitoring Agent and the Municipality in writing of the Owner’s
intention to so convey the Property (the "Conveyance Notice"). Upon receipt of the Conveyance
Notice, the Monitoring Agent shall (i) calculate the Maximum Resale Price which the Owner
may receive on the sale of the Property based upon the Base Income Number in effect as of the
date of the Conveyance Notice and the Resale Price Multiplier set forth in the most recently
recorded Resale Price Certificate together with permissible adjustments for the Resale Fee,
marketing expenses and Approved Capital Improvements (as discounted), and (ii) promptly
begin marketing efforts. The Owner shall fully cooperate with the Monitoring Agent’s efforts to
locate an Eligible Purchaser and, if so requested by the Monitoring Agent, shall hire a broker
selected by the Monitoring Agent to assist in locating an Eligible Purchaser ready, willing and
able to purchase the Property at the Maximum Resale Price after entering a purchase and sale
agreement. Pursuant to such agreement, sale to the Eligible Purchaser at the Maximum Resale
Price shall occur within ninety (90) days after the Monitoring Agent receives the Conveyance
Notice or such further time as reasonably requested to arrange for details of closing. If the
Owner fails to cooperate in such resale efforts, including a failure to agree to reasonable terms in
the purchase and sale agreement, the Monitoring Agent may extend the 90-day period for a
period commensurate with the time the lack of cooperation continues, as determined by the
Monitoring Agent in its reasonable discretion. In such event, the Monitoring Agent shall give
Owner written notice of the lack of cooperation and the length of the extension added to the 90-
day period.

(b) The Monitoring Agent shall ensure that diligent marketing efforts are made to locate
an Eligible Purchaser ready, willing and able to purchase the Property at the Maximum Resale
Price within the time period provided in subsection (a) above and to enter the requisite purchase
and sale agreement. If more than one Eligible Purchaser is located, the Monitoring Agent shall
conduct a lottery or other like procedure to determine which Eligible Purchaser shall be entitled
to enter a purchase and sale agreement with Owner and to purchase the Property. Preference
shall be given to Appropriate Size Households. The procedure for marketing and selecting an
Eligible Purchaser shall be approved as provided in the Regulatory Agreement and any
applicable Program Guidelines. If an Eligible Purchaser is located within ninety (90) days after
receipt of the Conveyance Notice, but such Eligible Purchaser proves unable to secure mortgage
financing so as to be able to complete the purchase of the Property pursuant to the purchase and
sale agreement, following written notice to Owner within the 90-day period the Monitoring
Agent shall have an additional sixty (60) days to locate another Eligible Purchaser who will enter
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a purchase and sale agreement and purchase the Property by the end of such sixty (60)-day
period or such further time as reasonably requested to carry out the purchase and sale agreement.

(c) In lieu of sale to an Eligible Purchaser, the Monitoring Agent or the Municipality or
designee shall also have the right to purchase the Property at the Maximum Resale Price, in
which event the purchase and sale agreement shall be entered, and the purchase shall occur
within ninety (90) days after receipt of the Conveyance Notice or, within the additional sixty
(60)-day period specified in subsection (b) above, or such further time as reasonably requested to
carry out the purchase and sale agreement. Any lack of cooperation by Owner in measures
reasonably necessary to effect the sale shall extend the 90-day period by the length of the delay
caused by such lack of cooperation. The Monitoring Agent shall promptly give Owner written
notice of the lack of cooperation and the length of the extension added to the 90-day period. In
the event of such a sale to the Monitoring Agent or Municipality or designee, the Property shall
remain subject to this Restriction and shall thereafter be sold or rented to an Eligible Purchaser as
may be more particularly set forth in the Regulatory Agreement.

(d) If an Eligible Purchaser fails to purchase the Property within the 90-day period (or
such further time determined as provided herein) after receipt of the Conveyance Notice, and the
Monitoring Agent or Municipality or designee does not purchase the Property during said period,
then the Owner may convey the Property to an Ineligible Purchaser no earlier than thirty (30)
days after the end of said period at the Maximum Resale Price, but subject to all rights and
restrictions contained herein; provided that the Property shall be conveyed subject to a
Restriction identical in form and substance to this Restriction which the Owner agrees to
execute, to secure execution by the Ineligible Purchaser and to record with the Deed; and further
provided that, if more than one Ineligible Purchaser is ready, willing and able to purchase the
Property the Owner will give preference and enter a purchase and sale agreement with any
individuals or households identified by the Monitoring Agent as an Appropriate Size Household
earning more than eighty percent (80%) but less than one hundred twenty percent (120%) of the
Area Median Income.

(e) The priority for exercising the options to purchase contained in this Section 4 shall be
as follows: (i) an Eligible Purchaser located and selected by the Monitoring Agent, as provided
in subsection (b) above, (ii) the Municipality or its designee, as provided in subsection (c) above,
and (iii) an Ineligible Purchaser, as provided in subsection (d) above.

(f) Nothing in this Restriction or the Regulatory Agreement constitutes a promise,
commitment or guarantee by DHCD, MassHousing, the Municipality or the Monitoring Agent
that upon resale the Owner shall actually receive the Maximum Resale Price for the Property or
any other price for the Property.

(g) The holder of a mortgage on the Property is not obligated to forbear from exercising
the rights and remedies under its mortgage, at law or in equity, after delivery of the Conveyance.
Notice.

5. Delivery of Deed. (a) In connection with any conveyance pursuant to an option to
purchase as set forth in Section 4 above, the Property shall be conveyed by the Owner to the
selected purchaser by a good and sufficient quitclaim deed conveying a good and clear record
and marketable title to the Property free from all encumbrances except (i) such taxes for the then
current year as are not due and payable on the date of delivery of the deed, (ii) any lien for
municipal betterments assessed after the date of the Conveyance Notice, (iii) provisions of local
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building and zoning laws, (iv) all easements, restrictions, covenants and agreements of record
specified in the deed from the Owner to the selected purchaser, (v) such additional easements,
restrictions, covenants and agreements of record as the selected purchaser consents to, such
consent not to be unreasonably withheld or delayed, (vi) the Regulatory Agreement, and (vii),
except as otherwise provided in the Compliance Certificate, a Restriction identical in form and
substance to this Restriction which the Owner hereby agrees to execute, to secure execution by
the selected purchaser, and to record with the deed. Said deed shall clearly state that it is
made subject to the Restriction which is made part of the deed. Failure to comply with the
preceding sentence shall not affect the validity of the conveyance from the Owner to the selected
purchaser or the enforceability of the restrictions herein.

(b) Said deed, including the approved Restriction, shall be delivered and the purchase
price paid (the "Closing") at the Registry, or at the option of the selected purchaser, exercised by
written notice to the Owner at least five (5) days prior to the delivery of the deed, at such other
place as the selected purchaser may designate in said notice. The Closing shall occur at such
time and on such date as shall be specified in a written notice from the selected purchaser to the
Owner, which date shall be at least five (5) days after the date on which such notice is given, and
no later than the end of the time period specified in Section 4(a) above.

(c) To enable Owner to make conveyance as herein provided, Owner may, if Owner so
desires at the time of delivery of the deed, use the purchase money or any portion thereof to clear
the title of any or all encumbrances or interests, all instruments with respect thereto to be
recorded simultaneously with the delivery of said deed. Nothing contained herein as to the
Owner’s obligation to remove defects in title or to make conveyance or to deliver possession of
the Property in accordance with the terms hereof, as to use of proceeds to clear title or as to the
election of the selected purchaser to take title, nor anything else in this Restriction shall be
deemed to waive, impair or otherwise affect the priority of the rights herein over matters
appearing of record, or occurring, at any time after the recording of this Restriction, all such
matters so appearing or occurring being subject and subordinate in all events to the rights herein.

(d) Water and sewer charges and taxes for the then current tax period shall be
apportioned and fuel value shall be adjusted as of the date of Closing and the net amount thereof
shall be added to or deducted from, as the case may be, the purchase price payable by the
selected purchaser.

(e) Full possession of the Property free from all occupants is to be delivered at the time of
the Closing, the Property to be then in the same condition as it is in on the date of the execution
of the purchase and sale agreement, reasonable wear and tear only excepted.

(f) If Owner shall be unable to give title or to make conveyance as above required, or if
any change of condition in the Property not included in the above exception shall occur, then
Owner shall be given a reasonable time not to exceed thirty (30) days after the date on which the
Closing was to have occurred in which to remove any defect in title or to restore the Property to
the condition herein required. The Owner shall use best efforts to remove any such defects in the
title, whether voluntary or involuntary, and to restore the Property to the extent permitted by
insurance proceeds or condemnation award. The Closing shall occur fifteen (15) days after
notice by Owner that such defect has been cured or that the Property has been so restored. The
selected purchaser shall have the election, at either the original or any extended time for
performance, to accept such title as the Owner can deliver to the Property in its then condition
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and to pay therefor the purchase price without deduction, in which case the Owner shall convey
such title, except that in the event of such conveyance in accordance with the provisions of this
clause, if the Property shall have been damaged by fire or casualty insured against or if a portion
of the Property shall have been taken by a public authority, then the Owner shall, unless the
Owner has previously restored the Property to its former condition, either:
(A)  pay over or assign to the selected purchaser, on delivery of the deed, all
amounts recovered or recoverable on account of such insurance or condemnation
award less any amounts reasonably expended by the Owner for any partial
restoration, or
(B) if a holder of a mortgage on the Property shall not permit the insurance
proceeds or the condemnation award or part thereof to be used to restore the
Property to its former condition or to be so paid over or assigned, give to the
selected purchaser a credit against the purchase price, on delivery of the deed,
equal to said amounts so retained by the holder of the said mortgage less any
amounts reasonably expended by the Owner for any partial restoration.

6. Resale and Transfer Restrictions. (a) Except as otherwise provided herein, the
Property or any interest therein shall not at any time be sold by the Owner, or the Owner’s
successors and assigns, and no attempted sale shall be valid, unless the aggregate value of all
consideration and payments of every kind given or paid by the selected purchaser of the Property
for and in connection with the transfer of such Property, is equal to or less than the Maximum
Resale Price for the Property, and unless a certificate (the "Compliance Certificate") is obtained
and recorded, signed and acknowledged by the Monitoring Agent which Compliance Certificate
refers to the Property, the Owner, the selected purchaser thereof, and the Maximum Resale Price
therefor, and states that the proposed conveyance, sale or transfer of the Property to the selected
purchaser is in compliance with the rights, restrictions, covenants and agreements contained in
this Restriction, and unless there is also recorded a new Restriction executed by the selected
purchaser, which new Restriction is identical in form and substance to this Restriction.

(b) The Owner, any good faith purchaser of the Property, any lender or other party taking
a security interest in such Property and any other third party may rely upon a Compliance
Certificate as conclusive evidence that the proposed conveyance, sale or transfer of the Property
to the selected purchaser is in compliance with the rights, restrictions, covenants and agreements
contained in this Restriction, and may record such Compliance Certificate in connection with the
conveyance of the Property.

(c) Within ten (10) days of the closing of the conveyance of the Property from the
Owner to the selected purchaser, the Owner shall deliver to the Monitoring Agent a copy of the
Deed of the Property, including the Restriction, together with recording information. Failure of
the Owner, or Owner’s successors or assigns to comply with the preceding sentence shall not
affect the validity of such conveyance or the enforceability of the restrictions herein.

7. Survival of Restrictions Upon Exercise of Remedies by Mortgagees. (a) The
holder of record of any mortgage on the Property (each, a “Mortgagee”) shall notify the
Monitoring Agent, the Municipality and any senior Mortgagee(s) in the event of any default for
which the Mortgagee intends to commence foreclosure proceedings or similar remedial action
pursuant to its mortgage (the “Foreclosure Notice™), which notice shall be sent to the Monitoring
Agent and the Municipality as set forth in this Restriction, and to the senior Mortgagee(s) as set
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forth in such senior Mortgagee’s mortgage, not less than one hundred twenty (120) days prior to
the foreclosure sale or the acceptance of a deed in lieu of foreclosure. The Owner expressly
agrees to the delivery of the Foreclosure Notice and any other communications and disclosures
made by the Mortgagee pursuant to this Restriction.

(b) The Owner grants to the Municipality or its designee the right and option to purchase
the Property upon receipt by the Municipality of the Foreclosure Notice. In the event that the
Municipality intends to exercise its option, the Municipality or its designee shall purchase the
Property within one hundred twenty (120) days of receipt of such notice, at a price equal to the
greater of (i) the sum of the outstanding principal balance of the note secured by such foreclosing
Mortgagee’s mortgage, together with the outstanding principal balance(s) of any note(s) secured
by mortgage(s) senior in priority to such mortgage (but in no event shall the aggregate amount
thereof be greater than one hundred percent (100%) of the Maximum Resale Price calculated at
the time of the granting of the mortgage) plus all future advances, accrued interest and all
reasonable costs and expenses which the foreclosing Mortgagee and any senior Mortgagee(s) are
entitled to recover pursuant to the terms of such mortgages (the “Mortgage Satisfaction
Amount”), and (ii) the Maximum Resale Price (which for this purpose may be less than the
purchase price paid for the Property by the Owner)(the greater of (i) and (ii) above herein
referred to as the “Applicable Foreclosure Price”). The Property shall be sold and conveyed in its
then-current “as is, where is” condition, without representation or warranty of any kind, direct or
indirect, express or implied, and with the benefit of and subject to all rights, rights of way,
restrictions, easements, covenants, liens, improvements, housing code violations, public
assessments, any and all unpaid federal or state taxes (subject to any rights of redemption for
unpaid federal taxes), municipal liens and any other encumbrances of record then in force and
applicable to the Property having priority over such foreclosing Mortgagee’s mortgage, and
further subject to a Restriction identical in form and substance to this Restriction which the
Owner hereby agrees to execute, to secure execution by the Municipality or its designee, and to
record with the deed, except that (i) during the term of ownership of the Property by the
Municipality or its designee the owner-occupancy requirements of Section 2 hereof shall not
apply (unless the designee is an Eligible Purchaser), and (ii) the Maximum Resale Price shall be
recalculated based on the price paid for the Property by the Municipality or its designee, but not
greater than the Applicable Foreclosure Price. Said deed shall clearly state that it is made
subject to the Restriction which is made part of the deed. Failure to comply with the
preceding sentence shall not affect the validity of the conveyance from the Owner to the
Municipality or its designee or the enforceability of the restrictions herein.

(c) Not earlier than one hundred twenty (120) days following the delivery of the
Foreclosure Notice to the Monitoring Agent, the Municipality and any senior Mortgagee(s)
pursuant to subsection (a) above, the foreclosing Mortgagee may conduct the foreclosure sale or
accept a deed in lieu of foreclosure. The Property shall be sold and conveyed in its then-current
“as 1s, where is” condition, without representation or warranty of any kind, direct or indirect,
express or implied, and with the benefit of and subject to all rights, rights of way, restrictions,
easements, covenants, liens, improvements, housing code violations, public assessments, any and
all unpaid federal or state taxes (subject to any rights of redemption for unpaid federal taxes),
municipal liens and any other encumbrances of record then in force and applicable to the
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Property having priority over the foreclosing Mortgagee’s mortgage, and further subject to a
Restriction, as set forth below.

(d) In the event that the foreclosing Mortgagee conducts a foreclosure sale or other
proceeding enforcing its rights under its mortgage and the Property is sold for a price in excess
of the greater of the Maximum Resale Price and the Mortgage Satisfaction Amount, such excess
shall be paid to the Municipality for its Affordable Housing Fund after (i) a final judicial
determination, or (ii) a written agreement of all parties who, as of such date hold (or have been
duly authorized to act for other parties who hold) a record interest in the Property, that the
Municipality is entitled to such excess. The legal costs of obtaining any such judicial
determination or agreement shall be deducted from the excess prior to payment to the
Municipality. To the extent that the Owner possesses any interest in any amount which would
otherwise be payable to the Municipality under this paragraph, to the fullest extent permissible
by law, the Owner hereby assigns its interest in such amount to the Mortgagee for payment to the
Municipality.

(e) If any Mortgagee shall acquire the Property by reason of foreclosure or upon
conveyance of the Property in lieu of foreclosure, then the rights and restrictions contained
herein shall apply to such Mortgagee upon such acquisition of the Property and to any purchaser
of the Property from such Mortgagee, and the Property shall be conveyed subject to a Restriction
identical in form and substance to this Restriction, which the Mortgagee that has so acquired the
Property agrees to annex to the deed and to record with the deed, except that (i) during the term
of ownership of the Property by such Mortgagee the owner-occupancy requirements of Section 2
hereof shall not apply, and (ii) the Maximum Resale Price shall be recalculated based on the
price paid for the Property by such Mortgagee at the foreclosure sale, but not greater than the
Applicable Foreclosure Price. Said deed shall clearly state that it is made subject to the
Restriction which is made part of the deed. Failure to comply with the preceding sentence
shall not affect the validity of the conveyance to the Mortgagee or the enforceability of the
restrictions herein.

(f) If any party other than a Mortgagee shall acquire the Property by reason of foreclosure
or upon conveyance of the Property in lieu of foreclosure, the Property shall be conveyed subject
to a Restriction identical in form and substance to this Restriction, which the foreclosing
Mortgagee agrees to annex to the deed and to record with the deed, except that (i) if the
purchaser at such foreclosure sale or assignee of a deed in lieu of foreclosure is an Ineligible
Purchaser, then during the term of ownership of the Property by such Ineligible Purchaser, the
owner-occupancy requirements of Section 2 hereof shall not apply, and (ii) the Maximum Resale
Price shall be recalculated based on the price paid for the Property by such third party purchaser
at the foreclosure sale, but not greater than the Applicable Foreclosure Price. Said deed shall
clearly state that it is made subject to the Restriction which is made part of the deed.
Failure to comply with the preceding sentence shall not affect the validity of the conveyance to
such third party purchaser or the enforceability of the restrictions herein.

(g) Upon satisfaction of the requirements contained in this Section 7, the Monitoring
Agent shall issue a Compliance Certificate to the foreclosing Mortgagee which, upon recording
in the Registry, may be relied upon as provided in Section 6(b) hereof as conclusive evidence
that the conveyance of the Property pursuant to this Section 7 is in compliance with the rights,
restrictions, covenants and agreements contained in this Restriction.
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(h) The Owner understands and agrees that nothing in this Restriction or the Regulatory
Agreement (i) in any way constitutes a promise or guarantee by MassHousing, DHCD, the
Municipality or the Monitoring Agent that the Mortgagee shall actually receive the Mortgage
Satisfaction Amount, the Maximum Resale Price for the Property or any other price for the
Property, or (ii) impairs the rights and remedies of the Mortgagee in the event of a deficiency.

(1) If a Foreclosure Notice is delivered after the delivery of a Conveyance Notice as
provided in Section 4(a) hereof, the procedures set forth in this Section 7 shall supersede the
provisions of Section 4 hereof.

8. Covenants to Run With the Property. (a) This Restriction, including all
restrictions, rights and covenants contained herein, is an affordable housing restriction as that
term is defined in Section 31 of Chapter 184 of the Massachusetts General Laws, having the
benefit of Section 32 of such Chapter 184, and is enforceable as such. This Restriction has been
approved by the Director of DHCD.

(b) In confirmation thereof the Owner (and the Grantor if this Restriction is attached to
the Deed) intend, declare and covenant (i) that this Restriction, including all restrictions, rights
and covenants contained herein, shall be and are covenants running with the land, encumbering
the Property for the Term, and are binding upon the Owner and the Owner’s successors in title
and assigns, (ii) are not merely personal covenants of the Owner, and (ii1) shall enure to the
benefit of and be enforceable by the Municipality, the Monitoring Agent and DHCD and their
successors and assigns, for the Term. Owner hereby agrees that any and all requirements of the
laws of the Commonwealth of Massachusetts have been satisfied in order for the provisions of
this Restriction to constitute restrictions and covenants running with the land and that any
requirements of privity of estate have been satisfied in full.

0. Notice. Any notices, demands or requests that may be given under this
Restriction shall be sufficiently served if given in writing and delivered by hand or mailed by
certified or registered mail, postage prepaid, return receipt requested, to the following entities
and parties in interest at the addresses set forth below, or such other addresses as may be
specified by any party (or its successor) by such notice.

Municipality:

Grantor:
(applicable
only if this
Restriction
is attached
to the Deed)
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Owner:

Monitoring Agent[s]

(1)

2)

Others:

Any such notice, demand or request shall be deemed to have been given on the day it is hand
delivered or mailed.

10. Further Assurances. The Owner agrees from time to time, as may be reasonably
required by the Monitoring Agent, to furnish the Monitoring Agent upon its request with a
written statement, signed and, if requested, acknowledged, setting forth the condition and
occupancy of the Property, information concerning the resale of the Property and other material
information pertaining to the Property and the Owner's conformance with the requirements of the
Comprehensive Permit, Program and Program Guidelines, as applicable.

11. Enforcement. (a) The rights hereby granted shall include the right of the
Municipality and the Monitoring Agent to enforce this Restriction independently by appropriate
legal proceedings and to obtain injunctive and other appropriate relief on account of any
violations including without limitation relief requiring restoration of the Property to the
condition, affordability or occupancy which existed prior to the violation impacting such
condition, affordability or occupancy (it being agreed that there shall be no adequate remedy at

MASSHOUSING UNIFORM INSTRUMENT FORM B-114 © 7.10.06 (Page 12 of 15)

141



law for such violation), and shall be in addition to, and not in limitation of, any other rights and
remedies available to the Municipality and the Monitoring Agent.

(b) Without limitation of any other rights or remedies of the Municipality and the
Monitoring Agent, or their successors and assigns, in the event of any sale, conveyance or other
transfer or occupancy of the Property in violation of the provisions of this Restriction, the
Municipality and Monitoring Agent shall be entitled to the following remedies, which shall be
cumulative and not mutually exclusive:

(1) specific performance of the provisions of this Restriction;
(i)  money damages for charges in excess of the Maximum Resale Price, if
applicable;

(ii1))  if the violation is a sale of the Property to an Ineligible Purchaser except
as permitted herein, the Monitoring Agent and the Municipality shall have the
option to locate an Eligible Purchaser to purchase or itself purchase the Property
from the Ineligible Purchaser on the terms and conditions provided herein; the
purchase price shall be a price which complies with the provisions of this
Restriction; specific performance of the requirement that an Ineligible Purchaser
shall sell, as herein provided, may be judicially ordered.

(iv)  the right to void any contract for sale or any sale, conveyance or other
transfer of the Property in violation of the provisions of this Restriction in the
absence of a Compliance Certificate, by an action in equity to enforce this
Restriction; and

(v) money damages for the cost of creating or obtaining a comparable
dwelling unit for an Eligible Purchaser.

(c) In addition to the foregoing, the Owner hereby agrees and shall be obligated to pay
all fees and expenses (including legal fees) of the Monitoring Agent and/or the Municipality in
the event successful enforcement action is taken against the Owner or Owner’s successors or
assigns. The Owner hereby grants to the Monitoring Agent and the Municipality a lien on the
Property, junior to the lien of any institutional holder of a first mortgage on the Property, to
secure payment of such fees and expenses in any successful enforcement action. The Monitoring
Agent and the Municipality shall be entitled to seek recovery of fees and expenses incurred in a
successful enforcement action of this Restriction against the Owner and to assert such a lien on
the Property to secure payment by the Owner of such fees and expenses. Notwithstanding
anything herein to the contrary, in the event that the Monitoring Agent and/or Municipality fails
to enforce this Restriction as provided in this Section, DHCD, if it is not named as Monitoring
Agent, shall have the same rights and standing to enforce this Restriction as the Municipality and
Monitoring Agent.

(d) The Owner for himself, herself or themselves and his, her or their successors and
assigns, hereby grants to the Monitoring Agent and the Municipality the right to take all actions
with respect to the Property which the Monitoring Agent or Municipality may determine to be
necessary or appropriate pursuant to applicable law, court order, or the consent of the Owner to
prevent, remedy or abate any violation of this Restriction.

12. Monitoring Agent Services; Fees. The Monitoring Agent shall monitor
compliance of the Project and enforce the requirements of this Restriction. As partial
compensation for providing these services, a Resale Fee [ ] shall [ ] shall not be payable to the
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Monitoring Agent on the sale of the Property to an Eligible Purchaser or any other purchaser in
accordance with the terms of this Restriction. This fee, if imposed, shall be paid by the Owner
herein as a closing cost at the time of Closing, and payment of the fee to the Monitoring Agent
shall be a condition to delivery and recording of its certificate, failing which the Monitoring
Agent shall have a claim against the new purchaser, his, her or their successors or assigns, for
which the Monitoring Agent may bring an action and may seek an attachment against the
Property.

13.  Actions by Municipality. Any action required or allowed to be taken by the
Municipality hereunder shall be taken by the Municipality’s Chief Executive Officer or designee.

14.  Severability. If any provisions hereof or the application thereof to any person or
circumstance are judicially determined, to any extent, to be invalid or unenforceable, the
remainder hereof, or the application of such provision to the persons or circumstances other than
those as to which it is held invalid or unenforceable, shall not be affected thereby.

15. Independent Counsel. THE OWNER ACKNOWLEDGES THAT HE, SHE,
OR THEY HAVE READ THIS DOCUMENT IN ITS ENTIRETY AND HAS HAD THE
OPPORTUNITY TO CONSULT LEGAL AND FINANCIAL ADVISORS OF HIS, HER OR
THEIR CHOOSING REGARDING THE EXECUTION, DELIVERY AND PERFORMANCE
OF THE OBLIGATIONS HEREUNDER.

16. Binding Agreement. This Restriction shall bind and inure to the benefit of the
persons, entities and parties named herein and their successors or assigns as are permitted by
this Restriction.

17. Amendment. This Restriction may not be rescinded, modified or amended, in
whole or in part, without the written consent of the Monitoring Agent, the Municipality and the
holder of any mortgage or other security instrument encumbering all or any portion of the
Property, which written consent shall be recorded with the Registry.

Executed as a sealed instrument this day of ,200
Grantor:
(applicable only if this Owner:

Restriction is attached to the Deed)

[Space Below This Line for Acknowledgement]
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COMMONWEALTH OF MASSACHUSETTS

County, ss.
On this day of , 200, before me, the undersigned notary public,
personally appeared , the
of in its capacity as the
of , proved to me through

satisfactory evidence of identification, which was [a current driver’s license] [a current U.S.
passport] [my personal knowledge], to be the person whose name is signed on the preceding
instrument and acknowledged the foregoing instrument to be his or her free act and deed and the
free act and deed of as

of

Notary Public
My commission expires:

COMMONWEALTH OF MASSACHUSETTS

County, ss.
On this day of , 200, before me, the undersigned notary public,
personally appeared , the
of in its capacity as the
of , proved to me through

satisfactory evidence of identification, which was [a current driver’s license] [a current U.S.
passport] [my personal knowledge], to be the person whose name is signed on the preceding
instrument and acknowledged the foregoing instrument to be his or her free act and deed and the
free act and deed of as

of

Notary Public
My commission expires:
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ZONING BOARD OF APPEALS

JUNE 9, 2016

END OF PACKET
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