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            TOWN OF NANTUCKET 
BOARD OF APPEALS 
NANTUCKET, MA 02554 

 
Agenda  

(Subject to Change) 
 

Thursday, July 14, 2016 
12:00 PM   

4 Fairgrounds Road 
Public Safety Facility – 1st Floor Community Room 

 
 

 CALL TO ORDER:  
 

 APPROVAL OF THE AGENDA: 
 

 APPROVAL OF THE MINUTES: 
 June 9, 2016 

 

 OLD BUSINESS:   
 

▪ 66-00         Abrem Quary (40B)   
Vote to approve and sign Monitoring Services Agreement between Nantucket Zoning Board of Appeals 
and Nantucket Housing Authority and NHA Properties d/b/a Housing Nantucket. 

 
 04-16 Donald J. Mackinnon, Trustee of Nantucket 106 Surfside Realty Trust  –  a/k/a SURFSIDE     

                   COMMONS 40B   106 Surfside Road        Mackinnon / Schwartz 
Extended Close of Public Hearing deadline October 31, 2016  (180 days from Initial Public 

Hearing with Extension) 
Decision Action deadline December 12, 2016        (40 days from close of Public Hearing)  
The Applicant is seeking a Comprehensive Permit in accordance with M.G.L. Chapter 40B,  as approved by 
Massachusetts Housing Partnership, in order to allow a multi-family project consisting of 56 rental 
apartments with fourteen (14)  to be designated as affordable units. The apartments will be arranged in two 
2 ½ story buildings with thirteen units each and two 3 ½ story buildings with fifteen (15) units each. There 
will be a total of two 1-bedroom units, forty two 2-bedroom units, and twelve 3-bedroom units. The project 
will also include a clubhouse and pool. If approved, the property will be permanently deed-restricted  for the 
purpose of providing affordable year-round housing. The file with a copy of the complete and updated  list 
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of requested waivers is available at the Zoning Board of Appeals office at 2 Fairgrounds Road between the 
hours of 7:30 A.M. and 4:30 P.M., Monday through Friday or via link to posting of all document related to 
this project found on Town of Nantucket website below: 

http://www.nantucket-ma.gov/708/Atlantic-Development---106-Surfside-Road 
 
The Locus, situated at 106 Surfside Road, is shown on Assessor’s Map 67 as Parcel 80. Locus is also shown 
as Block 22 on Plan File 3-D and as Parcels 7 -11 (inclusive) on Plan No. 2014-52. Evidence of owner’s title 
is recorded in Book 1410, Page 205 and Book 1488 Page 213, both on file at  the Nantucket County 
Registry of Deeds.  The site is zoned Limited Use General 2 (LUG-2) and Limited Use General 3 (LUG-3). 
  

 16-16 Todd W. Winship & Elizabeth W. Winship and Bess W. Clarke, Tr., Sixteen Monohansett Road 
Trust       16 Monohansett Road  Brescher 
Action deadline July 20, 2016      REQUESTED WITHDRAWAL WITHOUT PREJUDICE  
 

 20-16 Gerald T. Vento & Margaret Vento, Tr. of Ninety-One Low Beach Road Nominee Trust 
Action deadline August 22, 2016    91 Low Beach Road  Cohen 
CONTINUED TO AUGUST 11, 2016 

 
 NEW BUSINESS:  
 

 15-16 Madaket Wheelhouse, LLC   13 Massachusetts Avenue Cohen 
Action deadline October 12, 2016 *THIS IS A RE-NOTIFICATION OF AN APPLICATION INITIALLY OPENED AT THE MAY 11TH MEETING. 
Applicant is seeking relief by Special Permit pursuant to Zoning By-law Section 139-33.A in order to alter 
the pre-existing nonconforming dwelling and garage. Applicant proposes to build  an addition to the 
southeast corner of the dwelling which will be no closer than the existing westerly side yard setback distance 
of 4.4 feet where minimum side yard setback is ten (10) feet. Other dimensionally compliant additions are 
also proposed to the dwelling.  Applicant further proposes to convert the garage/cottage into a secondary 
dwelling. The expansion will not bring the structure any closer than the current easterly side yard setback 
distance of 2.9 feet or the southerly front yard setback distance of 5.7 feet where minimum front yard 
setback is twenty (20) feet. The Locus is situated at 13 Massachusetts Avenue, is shown on Assessor’s Map 
60 as Parcel 75, and as Lots 12-15, Block 29 upon Land Court Plan 2408-Y and unregistered land lying 
north of said Lots. Evidence of owner’s title is registered on Certificate of Title No. 25696 at the Nantucket 
County District of the Land Court and in Book 1494, Page 39 on file at  the Registry of Deeds.  The site is 
zoned Village Residential (VR). 
 

 22-16 John N. Jordin & Julie M. Jordin   28 Lovers Lane   Hanley 
Action deadline October 12, 2016 
Applicant is requesting Special Permit relief pursuant to Zoning By-law Section 139-16.C to either reduce or 
validate unintentional side yard setback intrusions caused by the siting of an existing garage as close as 9.3 
feet from the northerly lot line and an above-ground Jacuzzi tub as close as 8.2 feet from the southerly lot 
line, where a  ten (10) foot setback is required. In the alternative, and to the extent necessary, Applicant 
requests relief by Variance pursuant to Section 139-32 to allow said setback intrusions. The Locus is situated 
at 28 Lovers Lane, is shown on Assessor’s Map 68 as Parcel 145, and as Lot 90 upon Land Court Plan 
16514-R. Evidence of owner’s title is registered on Certificate of Title No. 20283 at the Nantucket County 
District of the Land Court. The site is zoned Residential 20 (R-20). 

 
 23-16 Mark Bono & Elizabeth Gilbert Bono, as Owner, and EK Associates, LLC, as Applicant 

Action deadline October 12, 2016    15 Black Fish Lane  Hanley 
Applicant is requesting Special Permit relief pursuant to Zoning By-law Section 139-16.C to either reduce or 
validate unintentional side yard setback intrusions caused by the siting of an existing garage as close as 9.5 
feet from the easterly lot line, where a  ten (10) foot setback is required. In the alternative, and to the extent 
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necessary, Applicant requests relief by Variance pursuant to Section 139-32 to allow said setback intrusion. 
The Locus is situated at 15 Black Fish Lane, is shown on Assessor’s Map 73 as Parcel 108, and as Lot 3 
upon Plan No. 2007-55. Evidence of owner’s title is in Book 1540, Page 9 on file at the Nantucket County 
Registry of Deeds. The site is zoned Sconset Residential 20 (SR-20). 

 
 24-16 6 Lily Street LLC & Sconset Partners LLC 6 and 8 Lily Street  Dale 

CONTINUED TO AUGUST 11, 2016 
Applicant is requesting Special Permit relief pursuant Zoning By-law Section 139-33 to reduce the area of 6 
Lily Street without creating any new non-conformities and to enlarge the area of 8 Lily Street to allow for a 
new dwelling with a reduced side yard setback nonconformity. To the extent necessary, applicant further 
requests Site Plan Review pursuant to Section 139-23. Both properties are improved undersized lots of 
record. In the alternative, and to the extent necessary, Applicant requests relief by Variance pursuant to 
Section 139-32 from the provisions of Section 139-16. The properties are located at 6 and 8 Lily Street, are 
shown on Assessor’s Map 73.3.1 as Parcels 109 and 110, and as Lot 5 and portion of Lot 7 upon Plan No. 
2014-02. Evidence of owners’ titles are in Book 1415, Page 296 and Book 1415, Page 287 on file at the 
Nantucket County Registry of Deeds. The site is zoned Sconset Old Historic (SOH). 

   
 25-16 George Gray, LLC    55 Union Street   Alger 

Action deadline October 12, 2016 
Applicant is requesting Special Permit relief pursuant Zoning By-law Section 139-16.C(2) to validate the 
unintentional side yard setback intrusion of a dwelling sited as close as 4.8 feet from the southerly lot line, 
where a  five (5) foot setback is required. Applicant further seeks clarification and correction of rear yard 
setback distance referenced in prior Zoning Administrator decision from 2.4 to 2.3 feet. The Locus is 
situated at 55 Union Street, is shown on Assessor’s Map 55.1.4 as Parcel 89, and  upon Plan No. 2014-92. 
Evidence of owner’s title is in Book 1459, Page 294 on file at the Nantucket County Registry of Deeds. The 
site is zoned Residential Old Historic (ROH). 

  
 26-16 Paul Benk and Lauri LeJeune Benk  8 North Gully Road  Brescher 

Action deadline September 21, 2016 
Applicant is seeking relief by Variance pursuant to Zoning By-law Section 139-32 from the provisions of 
Section 139-16 to validate the siting of an existing shed/studio within the five (5) foot side and rear yard 
setbacks. Applicant requests further relief to allow alteration of said structure with the ground cover 
expansion taking place outside of the setback areas and small portion of upward expansion occurring within 
the easterly setback area. The Locus is situated at 8 North Gully Road, is shown on Assessor’s Map 73.1.3 as 
Parcel 48, and upon Land Court Plan 38853-A. Evidence of owner’s title is registered on Certificate of Title 
No. 24677 at the Nantucket County District of the Land Court. The site is zoned Sconset Residential 1 (SR-
1). 
 

 27-16 Kite Hill, LLC     5 Kite Hill Lane   Reade 
Action deadline September 23, 2016 
Applicant is seeking relief by Variance pursuant to Zoning By-law Section 139-32 for a waiver of the 
provisions in Section 139-16. Specifically, applicant seeks to reconfigure Locus by conveying portions of 
existing lots which comprise locus to 3 Kite Hill Lane and 86 Center Street. The conveyances will result in 
creation of new nonconformity relative to the shed’s siting from the easterly side yard lot line and will 
intensify the nonconforming regularity factor. The Locus is situated at 5 Kite Hill Lane, is shown on 
Nantucket Tax Assessor’s Map 42.4.4 as Parcel 65, and as upon Land Court Plans 15206-C and 15206-D. 
Evidence of owners’ title is on Certificate of Title No. 26033 at the Nantucket County District of the Land 
Court. The property is zoned Residential Old Historic (ROH). 
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 28-16 Eric J. Rosenberg & Michele Kolb  7 Gardner Street  Williams 

Action deadline October 12, 2016 
Applicant is requesting Special Permit relief pursuant to Zoning By-law Section 139-33.A(1) to allow the 
alteration of a pre-existing nonconforming structure. Specifically, applicant seeks permission to demolish an 
existing garage, sited as close as 1.3 feet from the northerly side yard lot line where the minimum side yard 
setback is five (5) feet, in order to construct a new single-family dwelling in its place. The new dwelling is 
proposed to be sited three (3) feet from the northerly lot line and to be conforming as to all other setbacks, 
ground cover, and parking requirements. The Locus, an undersized lot of record created pursuant to M.G.L. 
Chapter 41 Section 81L, is  situated at 7 Gardner Street, and is shown on Assessor’s Map 42.3.3 as Parcel 58 
(portion). Evidence of owner’s title is in Book 1282, Page 80 on file at the Nantucket County Registry of 
Deeds. The site is zoned Residential Old Historic (ROH). 
 

 29-16 Hans Dalgaard     65 Surfside Road  Williams 
Action deadline September 21, 2016 
Applicant is seeking relief by Variance pursuant to Zoning By-law Section 139-32 from the provisions of 
Section 139-16.A. Specifically, applicant is seeking to reduce the required northwesterly rear yard setback 
from ten (10) feet to approximately 6. 7 feet at its closest point in order to allow construction of a duplex at 
the rear of the property. The Locus is situated at 65 Surfside Road, is shown on Assessor’s Map 67 as Parcel 
222, and as Lot B upon Plan Book 24, Page 63. Evidence of owner’s title is in Book 1054, Page 312 on file 
at the Nantucket County Registry of Deeds. The site is zoned Commercial Neighborhood (CN). 

 
 OTHER BUSINESS: 

 34-15 NHA Properties, Inc., d/b/a Housing Nantucket, School View Cottages  Kuszpa 
APPROVED FOR WITHDRAWAL WITHOUT PREJUDICE   7 Surfside Road 
Vote to release remaining funds in Escrow account subsequent to payment of all outstanding invoices.  
 

 Election of officers (Chairman, Vice Chairman, Clerk)  
 

 ADJOURNMENT. 
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Proposed Minutes for June 9, 2016 

 

ZONING BOARD OF APPEALS 
2 Fairgrounds Road 

Nantucket, Massachusetts 02554 
www.nantucket-ma.gov 

Commissioners: Ed Toole (Chair), Lisa Botticelli (Vice chair), Susan McCarthy (Clerk), Michael J. O’Mara, Kerim Koseatac 
Alternates: Mark Poor, Geoff Thayer, Jim Mondani 

~~ MINUTES ~~ 
Thursday, June 9, 2016 

Public Safety Facility, 4 Fairgrounds Road, Community Room –1:00 p.m.  
 

Called to order at 1:09 p.m.  
  

Staff in attendance:  Eleanor Antonietti, Zoning Administrator; Mike Burns; Traffic Planner; Marcus Silverstein, Zoning 
Enforcement Officer (ZEO); T. Norton, Town Minutes Taker 

Attending Members: Toole, Botticelli, McCarthy, O’Mara, Koseatac, Poor, Thayer, Mondani 
Absent: None 
Late Arrivals:  None  
Early Departures:  McCarthy, 4:59 p.m.; Botticelli, 5:51 p.m.; Thayer, 6:00 p.m. 
Town Counsel: Ilana Quirk, Kopelman & Paige, P.C. 
ZBA Consultants:  Ed Marchant, 40B (call in); Nancy Doherty, Tetra Tech, Inc.; Ed Pesce, Pesce Engineering & Associates 

Agenda adopted by unanimous consent 
 

I. APPROVAL OF MINUTES 
1. May 11, 2016: Motion to Approve. O/B (made by: ) (seconded by: ) Carried unanimously  

 

II. OLD BUSINESS 
1. 04-16  Donald J. Mackinnon, Trustee of Nantucket 106 Surfside Realty Trust  –  a/k/a SURFSIDE COMMONS 40B 

          106 Surfside Road   Mackinnon/Schwartz 
The Applicant is seeking a Comprehensive Permit in accordance with M.G.L. Chapter 40B, as approved by Massachusetts Housing 
Partnership, in order to allow a multi-family project consisting of 56 rental apartments with fourteen (14) to be designated as affordable 
units. The apartments will be arranged in two 2½-story buildings with thirteen units each and two 3½-story buildings with fifteen (15) 
units each. There will be a total of two 1-bedroom units, forty two 2-bedroom units, and twelve 3-bedroom units. The project will also 
include a clubhouse and pool. If approved, the property will be permanently deed-restricted for the purpose of providing affordable year-
round housing. The file with a copy of the complete and updated list of requested waivers is available at the Zoning Board of Appeals 
office at 2 Fairgrounds Road between the hours of 7:30a.m. and 4:30p.m., Monday through Friday or via link to posting of all document 
related to this project found on Town of Nantucket website: http://www.nantucket-ma.gov/708/Atlantic-Development---106-Surfside-
Road. The Locus, situated at 106 Surfside Road, is shown on Assessor’s Map 67 as Parcel 80. Locus is also shown as Block 22 on Plan 
File 3-D and as Parcels 7-11 (inclusive) on Plan No. 2014-52. Evidence of owner’s title is recorded in Book 1410, Page 205 and Book 
1488 Page 213, both on file at the Nantucket County Registry of Deeds. The site is zoned Limited Use General 2 (LUG-2) and Limited 
Use General 3 (LUG-3).  

Voting  Toole, Botticelli, O’Mara, McCarthy, Koseatac 
Alternates Poor, Mondani 
Recused Thayer 
Documentation File with associated plans, photos and required documentation 
Representing Donald J. MacKinnon, Atlantic Development 

Steve Schwartz, Goulston and Storrs, counsel  
Joshua Swerling, Bohler Engineering  
Lloyd Bristol, Bristol Traffic Engineering 
Margaret Murphy, Atlantic Development 
Arthur Reade, Reade, Gullicksen, Hanley, & Gifford LLP  

Public Mary Beth Ferro, 104 Surfside Road 
Judy Zurheide, 1 Folger Avenue 
Jack Benjamin, Gladlands Road 
Jessica Davis, 108 Surfside Road 
Jane Valero, 9 Gladlands Road 

Discussion MacKinnon – Looking to cover traffic, wastewater systems, and concepts for alternative plans. 
Bristol – This traffic analysis is based upon the original 56 unit plan; reviewed the ingress/egress point sight distances, 
generating 35 to 50 vehicles during peak hours, internal turning radii, inclusion of a fire access road. 
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Doherty – Reviewed her study of applicant traffic analysis: ingress/egress point is appropriate, they looked at other 
intersections of interest, comfortable with the level of analysis, hours and season of review were appropriate, utilized a 
standard 5-years planning horizon but best practices in Massachusetts is to look out seven years, used 1% growth rate, did 
not include traffic generated from Sachem’s Path or new elementary school, daily trip generation was included, distribution 
based on existing traffic flow, indicates trips will increase volume at intersections by 3%, operations analysis shows south- 
bound approach would increase delay 3 second in the morning and 16 second evening. Single access driveway is 
appropriate. New north side crosswalk design is fine but not seen how it will connect to existing bike path. Important to 
see design of new east side bike path to analyze its impact; there would be a lot of clearing necessary and retaining walls 
would be necessary. Sight lines and stopping distance are good; not convinced the north sight line is good. Suggest 
supplying on-site secure bike storage and a bulletin board of bike paths. 
Toole – Confirmed Ms Doherty feels the applicant’s study is acceptable. In terms of sight-line issues, asked what is 
necessary to fix it. 
Doherty – A concept plan of what Surfside will look like north of the driveway: signage, retaining wall, profile. 
Toole – Asked if there is any thought of making this a 4-way intersection to make the crosswalk more efficient vis-à-vis 
the addition of the new bike path. 
Doherty – Not necessary; doing that would add to congestion. 
Koseatac – We need a legible plan of the fire-truck turning radii; the plans in the packet and on line are illegible. 
Poor – Asked how viable is the Bartlett Road Rotary. 
Burns – Explained the status of the projected Bartlett Road Rotary, programmed for FY2019. 
Toole – The vegetation the applicant is talking about removing is not on their property. Asked if that is okay. 
Burns – Cited the Town bylaw about clearing vegetation to maintain public safety. 
Ferro – What was not addressed is that the Town has taken over the Boulevard which has already shown an increase in 
traffic and the Richmond Development project on Old South Road potentially cutting through to the Boulevard, which 
would further increase traffic. People drive Surfside Road very quickly. Behind this site is the Beach Plum 40B which is in 
Phase II; that was not included in the analysis. Being done in August, the analysis did not take school traffic in account. 
Toole – With regard to future development, asked the method for taking that into account. 
Doherty – The figures came from Planning; not sure if the question of any prospective project was asked. It was correct to 
do the study in the summer months. The Sachem Path entry is north of this site so probably won’t affect this intersection. 
She is not familiar with the possibility of any new roadway connections south of the project. 
Botticelli – Feels school traffic is also a valid point.  
Discussion about whether or not school traffic would have an impact on the traffic flow.  
Toole – Believes there are potential holes in the study that need to be tightened up. Would like to have school traffic 
added to the study. 
Doherty – The applicant had offered to add Sachem’s Path and school as well. 
Zurheide – Cited Sherburne Commons expansion and moving of Our Island Home (OIH) to South Shore Road. There 
has also been an increase in commercial traffic for a development in the area and that was not mentioned in the study. 
Doherty – Noted that any information about future projects comes from Planning. 
Burns – There are counters out every year which are tracked; 1% growth is reliable based on past growth over the long 
term. OIH and the expansion of Sherburne Commons are pending right now and have to be looked at; the other projects 
were taken into account. He doesn’t believe pattern changes will be very significant. 
Benjamin – Questions the accuracy of the traffic study for Saturday in August. The queue on the road on Saturday and 
Sunday in August can extend about ½ mile. He would like to hear the police speak to traffic congestion on Saturday and 
Sunday afternoons in July and August. 
Davis – The traffic Report did not take into consideration that Boulevard will be paved and thus increase traffic. The 
development on Old South Road will be massive and also needs to be taken into consideration. 
Valero – The traffic study isn’t measuring the pedestrians and bikes on the bike path. 
Doherty – There were pedestrian and cyclist counts included in the study and are accounted for.  
Bristol – Counts were taken Thursday, August 13, 6-9 a.m. and 11a.m.-1 p.m. and 3-6 p.m., and Saturday, August 15, 10 
a.m. to 2 p.m. Pedestrians and cyclists were counted at each location. 
Toole – Sounds like some important data is missing for the specific area: Saturday 10-2 most people are at the beach; need 
some additional work to catch people going to and from the beach. Should do a Saturday count as they would do a 
weekday count. 
Botticelli – It would be interesting to know the increase of school traffic and new hospital; there is a lot happening in a 
very condensed area of the island. 
Bristol – Volume at this intersection is very low; the Fairgrounds intersection is already stressed in the summer. In the fall, 
traffic counts drop, according to machine counts. Half the Fairground traffic doesn’t turn south. The farther away from 
the project, the more options to turn off the road increase so they didn’t include intersections beyond Bartlett Road. 
Botticelli – Asked how 56 units would generate only 25 cars during peak time. Practically speaking, the traffic flow is 
different than what would be pulled out of a book; this will be occupied by families with children who can’t afford to buy a 
home so could have multiple cars. 
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Bristol – Explained how data points are plotted for use in the analysis; noted that apartments everywhere generate less 
traffic than single-family houses. 
Toole – Asked Ms Doherty if the data used is accepted and if there are ever studies done that are “outside the box”. 
Doherty – Explained how a custom analysis would be done. Believes the manuals used for trip generation might be 
conservative. Noted that not everyone in a residence leaves at the same time.  
MacKinnon – Explained the purpose of the traffic study. Based upon comments, there is some follow up that needs to be 
done with the study; can ensure entrances and exits and public safety are properly accommodated. Another part of the 
study is the level of impact and mitigation for that impact. Believes it is unreasonable to ask them to go back out to study 
traffic at school time and other things which requires seeking additional data; that is outside of the bounds of what is done 
on the Island. Need some direction on the bike path, whether or not they are going to do that. 
O’Mara – Doesn’t argue the data of the study. There are a high percentage of houses out there that rent and Saturday is 
the turnover day. Sunday is a big beach day. 
Doherty – Believes the impact of the apartments will still be higher on weekdays. 
Burns – At the next meeting, offered to provide the actual traffic counts they gave the applicant. 
Toole – Safety issues and impact study of the bike path need to be done before this board can make a decision.  
MacKinnon – Wants Ms Doherty to rule on the safety. Believes the only safety issue is crossing Surfside road at this 
complex. 
Doherty – She needs to see the concept plan for the path with sightlines impact, possible retaining walls, guardrails, etc. 
before she makes a safety ruling.  
Toole – There is the question of safety in crossing the road at this site. The possibility of a 4-way stop at this intersection 
should be looked at. 
MacKinnon – Reviewed what needs to be added to the traffic study. 
Davis – Currently where the bike path ends at Fairgrounds Road, there is a crosswalk. At this site, there is no crosswalk. 
MacKinnon – Moving on to the issue of wastewater, he still believes the best option is to connect to sewer and believes 
this board has the authority to allow them to connect. In the event they are required to go to Town Meeting, he will ask for 
a state permit for a treatment plant. 
Swerling – Reviewed the Nantucket regulations for wastewater treatment in a well-head protection area and compared a 
conventional system to an Amphridrome® system, which can reduce the amount of nitrogen by about 90%. They don’t 
yet have a plan showing a soil-absorption system.  
Pesce – He agrees with the methodology behind the documentation. The Amphridrome® system is an excellent system 
approved by the Department of Environmental Protection (DEP), which is the permitting authority rather than Title V. 
An on-site hydrologic study and design packet still need to be done for the DEP permit. He still needs to see how the 
leeching field will fit on the site and meet setback requirements. Because there is a private well in the neighborhood, he 
needs to see a nitrogen loading model that doesn’t exceed 10 parts per million (PPM) for nitrogen at the property 
boundary; he would also suggest installation of a monitoring well to ensure that PPM is not exceeded. 
O’Mara – Asked about maintenance of the system. 
Pesce – They would have to hire a licensed monitor to check the system daily.  
Koseatac – Asked what about if the power went out for more than 24 hours. 
Pesce – The system has to be protected by a back-up power supply; that energy plant is under the Department of public 
Works (DPW) to ensure it is in good operating order. DEP will technically review the plan for the treatment plant.  
Toole – The science is out there to make this work with a DEP permit, assuming it fits and wells aren’t polluted. 
MacKinnon – Some of the items Mr. Pesce is talking about are part of the DEP permit. 
Toole – The wastewater would be approved contingent upon DEP permit. Sees no point in going further with this. 
MacKinnon – They are still asking for permission to connect to sewer. 
Toole – This board has three options: 1) the board agrees with Town Counsel they don’t have the authority to allow hook-
up to sewer; 2) they disagree with Town Counsel and grant the relief to hook to sewer; 3) they continue the discussion 
about the project until they reach a point where they are comfortable enough about the project to support the notion to tie 
into sewer. 
MacKinnon – Reviewed distances to homes on abutting properties. Changes include: reduction to 52 units, eliminate the 
pool and club house and on-site managers apartment, reduce grade manipulation, add a curb cut for fire trucks, increase 
the parking space size to 20’, increase parking ratio to two spaces per unit, add children’s recreational opportunities, and 
add the bike path to connect to the Fairgrounds Road bike path. Reviewed concept options of siting: Options 1 four 
apartment buildings at 45 feet tall, Option 2 one large apartment building at 50 feet tall and two 2-story 6-unit structures. 
Toole – Asked which is more important, bedroom or unit count. 
MacKinnon – You want a reasonable mix; the 52 units with 100 bedrooms is the lowest to make this economically 
feasible.  
Toole – Asked if they had looked at the option of doing all duplexes and thus creating a small village; he would be more 
interested in looking at setback waivers rather waiving 45-foot or 50-foot buildings. These buildings are still very tall and 
very out of place for Nantucket. The Option 2 massive building in the back is a non-starter. The “village” concept would 
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break up the massive parking areas. Cited Nobadeer Meetinghouse as a good example of a lot of bedrooms in a small 
space. 
Discussion about the possibility of combining Option 1 with a village concept and the advantages of a village concept for 
green space and parking. 
Poor – He believes the buildings are still too tall as presented in the two options.  
Toole – Mr. Marchant had suggested a work session to brainstorm ideas. 
MacKinnon – A design work session makes sense and would be willing to do that with a member of the ZBA. In the past 
they have worked with Matt MacEachern; asked if he would be acceptable. 
Marchant – The board is clear in defining the issues, the work session would be best if before the session the applicant 
comes up with an alternative that is closer to what the board would like to see. Other 40Bs have come in with Nantucket 
village plans; noted that this plan doesn’t resemble Nantucket at all. Density is relevant to whether or not people like the 
plans; it’s not density for density sake. Most work sessions are closed proceedings but the public does not have a right to 
speak. 
Quirk – 1) A public hearing with the public attending but not permitting public comment. 2) If there is just one member 
of the board, that doesn’t need to be a posted meeting. The second way is easier to put together and it is not binding. 
Schwartz – The second way is better. 
Marchant – No decision can be made at the work session. 
Zurheide – Asked for the board to consider including a member of the public as part of the work session. 
Schwartz – They would like the neighborhood input. 
Quirk – Should choose who will be part of the work session. The board should authorize the chair to approach the 
consultant. 
Discussion about date for the work session and appointing the ZBA member and who the consultant might be. 

Motion Motion to Authorize Mr. Toole to call Cliff Boehmer to be a design consultant. (made by: McCarthy) (seconded 
by: Botticelli) 

Vote Carried unanimously  
Quirk – The ZBA should authorize Mr. Toole to take names of interested public and appoint a participant. 
Botticelli – Asked about having an HDC member on the board. 
Consensus thinks an HDC member is an excessive level of detail 

Motion Motion to Authorize Mr. Toole to appoint the neighborhood representative from a list of interested people. 
(made by: McCarthy) (seconded by: Botticelli) 

Vote Carried unanimously  
Toole – Getting close but feels a need to ask for an extension. September is two meetings away. 
MacKinnon – Wants to stay on the current schedule. 
Quirk – That puts a strain on the board doing the work in two sessions. 
Schwartz – Agree to an extension to October 31, 2016 
The date for the work session June 29 at 2 p.m. subject to availability of the design consultant. 

Motion Motion to Appoint Ms Botticelli as the representative and Mr. Poor as the backup. (made by: McCarthy) 
(seconded by: O’Mara) 

Vote Carried unanimously  
Motion Motion to Accept the extension to October 31, 2016. (made by: Botticelli) (seconded by: O’Mara) 
Vote Carried unanimously  
Motion Motion to Continue to July 14 at noon pending availability of the room. (made by: McCarthy) (seconded by: O’Mara) 
Vote Carried unanimously  

 

2. 10-16  MHD Partners Real Estate, LLC   4 Goose Cove Lane  Brescher/Osgood 
Applicant is requesting Variance relief pursuant to Zoning By-law Section 139-32 from the intensity regulations in the Village Height 
Overlay District (VHOD). Specifically, applicant intends to relocate an existing cottage from another property onto the subject premises, 
a vacant oversized lot. In 2009, the VHOD was adopted and the structure, which is 25.5 feet above average mean grade, was rendered 
pre-existing nonconforming. The maximum allowable height in the VHOD is 25 feet pursuant to Section 139-12.K(1). The structure, 
upon being relocated, will continue to be nonconforming with respect to height but will conform to all other intensity regulations of the 
Village Residential zoning district. The Locus is situated at 4 Goose Cove Lane, is shown on Assessor’s Map 59.4 as Parcel 30, and as Lot 
894 upon Land Court Plan No. 3092-119. Evidence of owner’s title is registered at Certificate of Title 25954 on file at the Nantucket 
County District of the Land Court. The site is zoned Village Residential (VR) and is sited within the Village Height Overlay District 
(VHOD).  WITHDRAWL WITHOUT PREJUDICE   

Voting Toole, Botticelli, O’Mara, Koseatac, Thayer 
Alternates Mondani  
Recused None 
Documentation File with associated plans, photos and required documentation 
Representing John Brescher, Glidden & Glidden – They are requesting withdrawal without prejudice for the request for relief for 25.5 

feet; they found a way to do it and keep the height at 25 feet.  
Public Steven Cohen, Cohen & Cohen Law PC  
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Discussion (3:56) Toole – Doesn’t agree with the ZEO who is here to discuss this so he is disinclined to grant the withdrawal.  

Consensus agrees with Mr. Toole. 
Discussion about how long does a grade have to exist before it is considered the beginning grade. 
Poor – Looking back over the map, all four lots were filled to this grade. There is no grade change referenced in the 
Historic District Commission application. They didn’t do what they should and it has snowballed. Believes the developer 
filled the lot, not the owner. Still would like the grade averaged out. 
Silverstein – He believes the existing grade is established at the time the permitting process begins. There is nothing in the 
bylaw that prevents moving dirt around. 
Toole – He believes the existing grade is set at the time the bylaw went into effect. The height maximum of the building 
would have to include using the average mean grade. 
Discussion about the bylaw and its intent.  
Discussion about at what point was the grade on this site manipulated and thus establishing existing grade and the 
possibility of submitting a by-law amendment stating no manipulation of grade may be done without a ZBA permit. 
Brescher – The applicant changed the grade, the house is moving next week and will be no more than 25 feet on a 
mudblock foundation; his client has a building permit for that. 
Toole – The house will be in violation; the applicant proceeds at his own risk. 
Botticelli – She has no problem with approving this; she just wants the right information before voting on it.  
O’Mara – It doesn’t matter what the board thinks, he’s got to come back anyway unless he eliminates 6 feet of grade. 
Brescher – His is willing to extend the action deadline. 
Cohen – Suggested getting a ruling from Town Counsel on this issue. 
Toole – Talked to Town Counsel: ZBA can make policy so that it becomes a matter of record. 
Silverstein – If the board is going to make a policy, be as specific as possible. 
Discussion about at what point the existing grade for this site was established: the implementation of the bylaw or 
establishment of the Goose Cove subdivision. The bylaw revised in 1994 and again in 1999. 

Motion Motion to Grant relief for height of 28.6 based upon the fact that the site was at elevation six in 1994 at 
implementation of the bylaw. (made by: Botticelli) (seconded by: O’Mara) 

Vote Carried 4-1//Toole opposed 
 

3. 15-16  Madaket Wheelhouse, LLC     13 Massachusetts Avenue  Cohen 
Applicant is seeking relief by Special Permit and Variance pursuant to Zoning By-law Sections 139-33.A and 139-32 in order to alter the 
pre-existing nonconforming dwelling and garage. Applicant proposes to build two dimensionally compliant additions to the dwelling and 
to enclose an outdoor shower to be sited .5 feet from the westerly lot line, increasing that pre-existing nonconforming side yard setback 
encroachment. Applicant also proposes changes to the garage consisting of moving, expanding, and converting it into a secondary 
dwelling. The Locus is situated at 13 Massachusetts Avenue, is shown on Assessor’s Map 60 as Parcel 75, and as Lots 12-15, Block 29 
upon Land Court Plan 2408-Y and unregistered land lying north of said Lots. Evidence of owner’s title is registered on Certificate of Title 
No. 25696 at the Nantucket County District of the Land Court and in Book 1494, Page 39 on file at the Registry of Deeds. The site is 
zoned Village Residential (VR). 

Voting Toole, McCarthy, Koseatac, Thayer, Mondani 
Alternates None 
Recused None 
Documentation File with associated plans, photos and required documentation 
Representing Steven Cohen, Cohen & Cohen Law PC – Reviewed the alterations which require only a special permit relief, not a 

variance relief. Believes these changes also satisfy the concerns of the abutter; doesn’t know if that person has seen the 
changes. 

Public None 
Discussion (4:46) Discussion about whether or not the notification of abutters is sufficient and whether or not to err on the side of caution 

and continue to allow for a renotification. 
Motion Motion to Renotice and re-open on July 14, 2016. (made by: Thayer) (seconded by: Koseatac) 
Vote Carried unanimously  

 

4. 16-16  Todd W. Winship & Elizabeth W. Winship and Bess W. Clarke, Tr., Sixteen Monohansett Road Trust
 CONTINUED TO JULY 14, 2016     16 Monohansett Road  Wilson 
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III. NEW BUSINESS 
1. 18-16  Janet Hanson      3 Pond Road   Shalley 

Applicant is seeking modification of prior Variance relief in order to remove the condition that the second dwelling be restricted to year-
round occupancy. Prior relief validated the siting of the garage structure within the front yard setback and the conversion of a portion of 
the garage into a second dwelling. No change in footprint is proposed. The Locus is situated at 3 Pond Road, is shown on Assessor’s Map 
56 as Parcel 151.1, and as Lot 132 upon Land Court Plan 14830-7. Evidence of owner’s title is registered on Certificate of Title No. 23280 
at the Nantucket County District of the Land Court. The site is zoned Residential 20 (R-20). 

Voting Toole, Botticelli, O’Mara, Koseatac, Thayer 
Alternates Poor, Mondani 
Recused None 
Documentation File with associated plans, photos and required documentation 
Representing Steven Cohen, Cohen & Cohen Law PC – Explained the situation leading to the need for this request. Noted that the 

year-round restriction is very unusual and has nothing to do with the setback issue. 
Janet Hanson, owner 

Public Barbara Matteuci, 5 Pond Road 
Discussion (4:59) Botticelli – Asked if the applicant wants to use the cottage as a rental. 

Matteuci – The problem is having two seasonal renters in both the front and the back of the same lot. Prefers it remain 
year-round housing; you can talk to that person but not to someone who is there for only a week. 
Hanson – This property is for sale; she needs some clarity on the structure for the prospective buyer. 
Cohen – Most prospective buyers would be a summer person and would want to use that structure for themselves or as an 
investment property. Noted that the year-round occupancy requirement is vague, severe, unusual, and doesn’t resolve the 
setback issue. 
Toole – This is saying that it can’t be rented on a short-term basis. The way it’s written does not require that it be rented 
to a year-round resident; he sees no reason to lift the relief. 
Thayer – Agrees with Mr. Toole.  
Cohen – Asked if the board would clarify that the restriction does not preclude casual use by the owner. 
Discussion about how to provide the clarification of that condition to allow casual use by the owner but if it is to be rented 
it must be to a year-round occupant. 

Motion Motion to Permit rental of the cottage may be for no less than 12 months. (made by: O’Mara) (seconded by: 
Koseatac) 

Vote Carried unanimously  
 

2. 19-16  John Udelson      12 Pond View Drive  Brescher 
Applicant is seeking relief by Variance pursuant to Zoning By-law Section 139-32 for a waiver of the ground cover ratio provisions in 
Section 139-16. Specifically, applicant seeks to validate the various structures upon the premises already granted Certificates of Occupancy 
but shown on most recent As-Built survey to have a total ground cover ratio of 4.1% where 4% is maximum allowed. The Locus is 
situated at 12 Pond View Drive, is shown on Assessor’s Map 81 as Parcel 9, and as Lot 10 upon Land Court Plan 36550-C. Evidence of 
owner’s title is registered on Certificate of Title No. 25177 at the Nantucket County District of the Land Court. The site is zoned Limited 
Use General 2 (LUG-2). 

Voting Toole, Botticelli, O’Mara, Koseatac, Mondani 
Alternates Thayer 
Recused Poor 
Documentation File with associated plans, photos and required documentation 
Representing John Brescher, Glidden & Glidden – The issue is a ground cover survey discrepancy of 84 feet. All permits have been 

issued for at least six years. The pool doesn’t add ground cover but the owner must close out the permit. 
Public None 
Discussion (5:24) Botticelli – Noted an air-conditioning unit might be in the setback on the north side of the garage; if it is, it needs to be 

moved. 
Discussion about what caused the mistake. 

Motion Motion to Grant the relief as requested. (made by: Botticelli) (seconded by: Koseatac) 
Vote Carried unanimously  

 

3. 20-16  Gerald T. Vento & Margaret Vento, Tr. of Ninety-One Low Beach Road Nominee Trust 
        91 Low Beach Road  Cohen 

Applicant is requesting Special Permit relief pursuant Zoning Bylaw Section 139-16.C(2) to validate unintentional side and rear yard 
setback intrusions. The siting of a tennis court, installed in 2012, was reasonably based on a licensed survey. The court is sited as close as 
15.4 feet from the side yard lot line and 18 feet from the rear yard lot line, where a twenty (20) foot setback is required. In the alternative, 
and to the extent necessary, Applicant requests relief by Variance pursuant to Section 139-32 to allow said setback intrusions. The Locus 
is situated at 91 Low Beach Road, is shown on Assessor’s Map 75 as Parcel 31, and as Lot 912 upon Land Court Plan 5004-65. Evidence 
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of owner’s title is registered on Certificate of Title No. 24350 at the Nantucket County District of the Land Court. The site is zoned 
Limited Use General 3 (LUG-3). 

Voting Toole, Botticelli, Koseatac, Thayer, Mondani 
Alternates Poor 
Recused O’Mara 
Documentation File with associated plans, photos and required documentation 
Representing Steven Cohen, Cohen & Cohen Law PC – Explained the situation leading to this request for special permit relief. 

Jeff Blackwell, Blackwell & Assoc. 
Public None 
Discussion (5:32) Koseatac – The builder of the tennis court must be contacted about doing work without proper permits. 

Toole – Asked Mr. Blackwell how much space the court takes up. 
Blackwell – The court is 16X120 so not unusually large and intrudes 4.5 feet on the side setback. 
Mondani – Feels the owner should move the court. 
Thayer – He is willing to grant the relief but doesn’t want to set a precedent. 
Botticelli – She is disinclined to grant the relief; the court should be moved. 
Poor – In the past this board has suggested renegotiating the property line. 
Cohen – That request is a heavy burden on the owner just for a game court. Noted that the neighbor isn’t complaining. 
Asked that the request to be granted. 
Discussion whether to grant or continue to see how much would have to be changed and what it would cost to make the 
court compliant. 

Motion Motion to Continue to July 14, 2016. (made by: Botticelli) (seconded by: Koseatac) 
Vote Carried unanimously  

 

4. 21-16  William Pietragallo, II, Tr. of The 2013 Freedom Trust  9 Fulling Mill Road   Beaudette 
Applicant is requesting a finding that a proposed generator enclosure is substantially below grade and, therefore, does not contribute 
towards ground cover. In the alternative, applicant requests either Special Permit relief pursuant to Zoning Bylaw Section 139-33.A(2) or 
Variance relief pursuant to Section 139-32 for a waiver of the ground cover ratio provisions in Section 139-16. The Locus is situated at 9 
Fulling Mill Road, is shown on Assessor’s Map 27 as Parcel 25, and as Lot 3 upon Land Court Plan 14311-K. Evidence of owner’s title is 
registered on Certificate of Title No. 24827 at the Nantucket County District of the Land Court. The site is zoned Limited Use General 3 
(LUG-3). 

Voting Toole, O’Mara, Koseatac, Poor, Mondani 
Alternates None 
Recused None 
Documentation File with associated plans, photos and required documentation 
Representing Rick Beaudette, Vaughan, Dale, Hunter and Beaudette, P.C. – Presented the situation leading to this request. Noted 

that most structures on this side of the road are undersized lots and over ground cover. It would be a substantial financial 
hardship to build a new generator pit. 
Jamie Feeley, Cottage and Castle Construction  
Jeff Blackwell, Blackwell & Assoc. 
Jim Gross, Nantucket Land and Sea 

Public Steven Cohen, Cohen & Cohen Law PC, for direct abutter  
Sarah Alger, Sarah F. Alger P.C.  

Discussion (5:54) Toole – He doesn’t understand why the generator has to be enclosed.  
Gross – Explained the proposed generator needs to be in a water-tight enclosure. 
Poor – Asked if the original enclosure constitutes ground cover and is it being made bigger. 
Beaudette – Yes and it will increase groundcover to 7%. 
Toole – He can’t see granting a variance. 
Cohen – His client supports this request as better for the neighborhood; it will have a much lower decibel noise level. 
Asked for a condition that this space not become habitable space in the future. 
Beaudette – All the neighbors were notified in regards to this plan. 
Alger – This is a bylaw issue; it clearly meets the 2015 bylaw requirements allowing granting of the special permit.  
Feeley – The architect miscalculated the relationship between the generator and the house thus requiring a larger 
generator. Explained how the pit will be modified to additionally reduce the generator noise. 
Toole – This situation is the result of “confused” planning; doesn’t see it as punitive to restrict the size of future sheds. 

Motion Motion to Grant the relief for Special Permit conditioned that any future shed be limited to 131 square feet. 
(made by: O’Mara) (seconded by: Koseatac) 

Vote Carried unanimously  
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IV. OTHER BUSINESS 
1. 66-00  Abrem Quarry (40B)   

Discussion of draft Monitoring Services Agreement between Nantucket Zoning Board of Appeals and Nantucket Housing Authority and 
NHA Properties d/b/a Housing Nantucket. 

Sitting Toole, O’Mara, Koseatac, Poor, Mondani 
Discussion (6:27) Antonietti – She will be drafting the Monitoring Services Agreement with the 2.5% fee. 

 

V. ADJOURNMENT 
 

Motion to Adjourn: 6:29 p.m. 
 

Submitted by: 
Terry L. Norton 
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MONITORING SERVICES AGREEMENT 

 This Monitoring Services Agreement (this "Agreement") is made this ___ day of 
_________, 2016, by and between the Town of Nantucket Zoning Board of Appeals, having an 
address at 2 Fairgrounds Road, Nantucket, MA  02554, (the “ZBA"),  NHA Properties Inc., d/b/a 
Housing Nantucket, having an address at 75 Old South Road, Nantucket, MA  02554 (the 
“Monitoring Agent”), and Nantucket Housing Authority, having an address of 3 Manta Drive, 
Nantucket, MA 02554 (the “Secondary Monitoring Agent)”. 

RECITALS 

WHEREAS, a housing development known as “Abrem Quarry” (the “Project”) has been 
constructed in the Town of Nantucket (the “Municipality”); and 

WHEREAS, the Project is subject to a comprehensive permit (the "Comprehensive 
Permit") from the ZBA under Chapter 40B of the Massachusetts General Laws, which permit is 
recorded at the Nantucket County Registry of Deeds (the "Registry") in Book 1057 at Page 266; 
and 

WHEREAS, the Comprehensive Permit has specified that seven (7) units, or 25% of the 
total units in the Project will be affordable units (the "Affordable Units") which will be subject to 
a Regulatory Agreement to restrict the sale of the Affordable Units to eligible affordable home 
owners who have household incomes no greater than 80% of the annual median income for 
Nantucket as defined by HUD, and that they will be paying no more than 30% of their annual 
income for their interest and principal mortgage payments, real estate taxes, insurance and 
homeowners' association fees; and  

WHEREAS, pursuant to the terms of the Comprehensive Permit and a Regulatory 
Agreement dated as of December 1, 2006 and  recorded at said Registry in Book 1064, Page 105 
(the “Regulatory Agreement”), the Affordable Units will be sold to households earning no more 
than eighty percent (80%) of the median income, by household size, for Nantucket County (the 
"Base Income") as published from time to time by the Department of Housing and Community 
Development of the Commonwealth of Massachusetts or successor agency ("DHCD"); and 

WHEREAS, the Affordable Units are subject to deed riders governing re-sale (the 
"Affordability Requirement") in perpetuity, or to the extent permissible by law, but in no 
event for a period less than 99 years; and 

WHEREAS, pursuant to the requirements of the Comprehensive Permit and the 
Regulatory Agreement, a monitoring agent shall be retained to perform monitoring and 
enforcement services regarding compliance of the Project with the Affordability 
Requirement; and  

WHEREAS, NHA Properties Inc. (formerly d/b/a Nantucket Housing Office), is the 
Monitoring Agent named in the original deed rider for each of the Affordable Units and 
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Nantucket Housing Authority is the Secondary Monitoring Agent named in the original deed 
rider for each of the Affordable Units and the parties now desire to formalize the roles and 
responsibilities of each of the parties by entering into this Agreement,  

  
 NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, the parties hereto, intending to be legally bound, hereby agree 
as follows: 
 
 1. Monitoring Services.  Monitoring Agent shall monitor the compliance of the 
Project with the affordability requirements of the Comprehensive Permit, Regulatory Agreement 
and applicable deed rider, as more fully described herein. 
 

(a)  Affordability Requirement; Re-Sales.   
 
The Monitoring Agent agrees to monitor re-sales of Affordable Units (including setting 

Maximum Re-sale Prices within fourteen days of such requests from sellers of Affordable Units, 
review of income and asset certifications, deeds, and deed riders in the manner set forth in the 
applicable deed rider and Regulatory Agreement), for compliance with the terms of the 
Regulatory Agreement and consistency with the form of deed rider attached to the deed to the 
applicable Affordable Unit, and issuance of certifications, as appropriate, in connection with 
approval of re-sales and the payment of recapture amounts to the Municipality. The Monitoring 
Agent shall also locate and select, or provide assistance to the Municipality in locating and 
selecting, Eligible Purchasers, including without limitation, ensuring compliance with the 
approved Marketing Plan and lottery process in accordance with the applicable deed rider, 
Regulatory Agreement and applicable state and federal laws, rules and regulations. 
 
 (b) Supplemental Monitoring Services.  The Monitoring Agent shall provide reasonable 
supplemental monitoring on its own initiative in order to ensure to the extent practicable the 
compliance by the owners of the Affordable Units with the requirements of the Affordability 
Requirement, including without limitation the owner-occupancy requirement and the re-sale 
restrictions (including recalculating the Re-sale Price Multiplier, if necessary).  The services 
hereunder shall also include considerations of requests for refinancing, approval of capital 
improvements, further encumbrances and leasing an Affordable Unit. The services hereunder 
shall not include any construction monitoring.  The services hereunder shall include follow-up 
discussions with the owners of the Affordable Units, if appropriate, after an event of 
noncompliance.   
 
 2. Monitoring Services Fee.  The parties hereto acknowledge and agree that the 
Deed Rider attached to the Deed granting title to each of the seven (7) Affordable Units in the 
Project to the original purchasers (Grantees) define the Re-sale Fee to which the Monitoring 
Agent and the Secondary Monitoring Agent are entitled (three-fourths of one percent of the 
Maximum Re-sale Price) and recite the terms and conditions for such payment (the “Original Re-
sale Fee”).  The Original Re-sale Fee shall be the monitoring services fee applicable upon the 
first re-sale of an Affordable Unit after the date of this Agreement. 
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In connection with the first re-sale and all subsequent re-sales of an Affordable Unit after the 
date of this Agreement, a new deed rider shall be attached to the deed of the purchaser of the 
Affordable Unit.  The new deed rider shall set forth the amount of the Re-sale Fee (the 
“Amended Re-sale Fee”) for the subsequent sale which shall not exceed two and one-half 
percent (2 ½%) of the Maximum Re-sale Price, regardless of whether the Affordable Unit is 
being sold to an Eligible Purchaser, as that term is defined in the deed rider, or the Municipality, 
or to a third party at fair market value under the terms of the deed rider.  In the event that the 
Affordable Unit is sold for less than the Maximum Re-Sale Price, the Re-sale Fee shall not 
exceed two and one-half percent (2 ½%) of the actual re-sale price. 
 
The new form of deed rider shall provide that the Amended Re-sale Fee for the subsequent sale 
shall be paid to the Monitoring Agent and Secondary Monitoring Agent by the seller of the 
Affordable Unit at each closing as a condition precedent to closing, for the services provided 
with respect to monitoring each subsequent sales transaction for compliance with the 
Affordability Requirement as set forth in the Regulatory Agreement and the deed rider.  Such fee 
shall be payable for all transfers of Affordable Units, including those to an Eligible Purchaser, 
the Municipality, or any other purchaser.  If the Monitoring Agent’s fee is not paid at the time of 
closing, the Monitoring Agent shall be entitled to payment from the purchaser of the Affordable 
Unit and to bring an action and seek an attachment of the interest of the purchaser in the 
Affordable Unit.   
 
The ZBA shall have no responsibility for payment of any fee to the Monitoring Agent or 
Secondary Monitoring Agent hereunder.   
 
The form of deed rider, as may be amended from time to time, to be attached to the deed to an 
Affordable Unit being purchased after the date of this Agreement shall be approved in advance 
by the ZBA and the Secondary Monitoring Agent and shall be attached hereto as Exhibit A. 
 

3.  Enforcement Services.  In the event of a violation of the provisions of the 
applicable deed rider, the Affordability Requirement, or the Regulatory Agreement, the 
Monitoring Agent shall have the right, with the prior consent of the ZBA, to take appropriate 
enforcement action against the unit owner or the unit owner’s successors in title, including, 
without limitation, legal action to compel the unit owner to comply with the requirements of the 
relevant deed rider, the Affordability Requirement, or the Regulatory Agreement, all as is 
provided in the relevant deed rider and/or Regulatory Agreement.  The Monitoring Agent shall 
be entitled to seek recovery of its fees and expenses incurred in enforcing the deed rider, the 
Affordability Requirement, or the Regulatory Agreement against the unit owner and to assert a 
lien on the relevant unit to secure payment by the unit owner of such fees and expenses. 

 
In the event of a violation of the provisions of the Comprehensive Permit, the Zoning 

Bylaw or the Nantucket Code, the Monitoring Agent shall, with the prior consent of the ZBA, 
first attempt appropriate enforcement action against the unit owner to compel the unit owner to 
comply with the relevant requirements thereof by issuing written notice of the alleged 
violation(s), cease and desist orders, or similar enforcement requests. The Monitoring Agent 
shall provide the Zoning Enforcement Officer with copies of any and all such notices and orders.  
In the event that such violations are not cured within a reasonable period of time, the Monitoring 
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Agent shall then refer the matter to the Zoning Enforcement Officer and request that an 
enforcement action be brought in accordance with the provisions of Chapter 139, Article V, § 
139-25 of the Nantucket Code. 

 
 The Monitoring Agent shall not be entitled to seek any compensation or reimbursement 
from the ZBA in connection with the enforcement services under this Section, it being 
understood that the Monitoring Agent shall look solely to the reimbursement rights described in 
the applicable deed rider for payment of the Monitoring Agent’s costs and expenses.   
 
 4. Term.  The monitoring services are to be provided for so long as there is any 
Affordable Unit subject to the Affordability Requirement.  The term of this Agreement shall end 
on the date six (6) months after the later to occur of the latest expiration date of the term of the 
Affordable Housing Restriction attached to any of the Affordable Units.  Notwithstanding the 
above, this Agreement may be terminated at will by the Monitoring Agent or the ZBA with sixty 
(60) days written notice to the other parties.  In addition, this Agreement may be terminated 
immediately by the ZBA in the event that the Monitoring Agent be dissolved, becomes incapable 
of, or otherwise neglects or refuses to fulfill its obligations during the term of this Agreement.   
 
 5. Responsibility of Monitoring Agent.  The Monitoring Agent shall be responsible 
for such actions and responsibilities as are set forth in the Regulatory Agreement and applicable 
deed rider and this Agreement.  To the extent such instruments require the Monitoring Agent to 
act together with the Secondary Monitoring Agent, the Monitoring Agent shall act in good faith 
to collaborate and perform such actions are required thereunder.   
 
The Monitoring Agent shall not be held liable for any action taken or omitted under this 
Agreement so long as it shall have acted in good faith and without gross negligence. 
 
 6. Responsibility of Secondary Monitoring Agent.  The Secondary Monitoring 
Agent shall be responsible for such actions and responsibilities as are set forth in the Regulatory 
Agreement and applicable deed rider.  To the extent such instruments require the Monitoring 
Agent to act together with the Secondary Monitoring Agent, the Secondary Monitoring Agent 
shall act in good faith to collaborate and perform such actions are required thereunder.    In the 
event that this Agreement is terminated for any reason, the Secondary Monitoring Agent shall act 
as the primary Monitoring Agent until such time as a successor Monitoring Agent is duly 
appointed.   
 
 7. Successor Monitoring Agent/Further Delegation/Conflict of Interest.  In the event 
of termination of this Agreement, the ZBA shall promptly appoint a successor monitoring agent 
to serve as Monitoring Agent for the remaining term of this Agreement. The Monitoring Agent 
shall not delegate all or any portion of its obligations hereunder without the prior approval of the 
ZBA. If the Monitoring Agent performs any functions such as running a lottery, which would be 
subject to oversight by the Monitoring Agent, the Monitoring Agent must delegate oversight of 
such functions to the ZBA or an entity approved by the ZBA. 

 
8. ZBA Designee.  The ZBA may designate an agent to act on its behalf with respect 

to the subject matter of this Agreement.  Any such designation shall be made in writing, 
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including the name and contact information of such designee, and provided to the Monitoring 
Agent and the Secondary Monitoring Agent. 

 
9. Third-Party Beneficiaries.  The ZBA shall be entitled to enforce this Agreement 

and may rely upon the benefits of this Agreement. 
 

10. Indemnity.  To the extent permitted by law, the ZBA agrees to indemnify and 
hold harmless the Monitoring Agent against all damages, costs and liabilities, including 
reasonable attorney’s fees, asserted against the Monitoring Agent by reason of its relationship 
with the Project under this Agreement and not involving the Monitoring Agent acting in bad 
faith and with gross negligence.  

 
 11. Applicable Law.  This Agreement, and the application or interpretation hereof, 
shall be governed by the laws of The Commonwealth of Massachusetts. 
 

12. Binding Agreement.  This Agreement shall be binding on the parties hereto, their 
heirs, executors, personal representatives, successors and assigns. 
 
 13. Headings.  All paragraph headings in this Agreement are for the convenience of 
reference only and are not intended to qualify the meaning of the paragraph. 
 
 14. Conflict.  In the event that any terms of this Agreement conflict with the terms of 
the Regulatory Agreement or the applicable deed rider, the terms of the Regulatory Agreement 
or the applicable deed rider shall be controlling.  
 
 15. Entire Agreement. This Agreement supersedes all prior agreements between the 
parties with respect to the Project, whether oral or written, including without limitation, all 
correspondence between the parties and between counsels for their respective parties. This 
Agreement constitutes the sole and entire agreement between the parties hereto with respect to 
the subject transaction, and the rights, duties, and obligations of the parties with respect thereto.  
In executing this Agreement, the Monitoring Agent acknowledges that the Monitoring Agent is 
not relying on any statement, representation, warranty, covenant or agreement of any kind made 
by the ZBA or any employee or agent of any of the foregoing, except for the agreements set forth 
herein. 
 
 16. Definitions.  Any capitalized term used and not defined herein shall have the same 
meaning as set forth in the Regulatory Agreement or the applicable deed rider. 
 

[signature page follows] 
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly executed as 
of the date first written above. 
 
 
MUNICIPALITY 
Town of Nantucket Zoning Board of Appeals 
By: 
 
 
      
Name: Edward Toole 
Title: Chairman, Zoning Board of Appeals 
 
 
MONITORING AGENT 
NHA Properties, Inc., d/b/a Housing Nantucket 
By: 
 
 
      
Name: 
Title: 
 
 
 
SECONDARY MONITORING AGENT 
Nantucket Housing Authority  
By: 
 
 
      
Name: 
Title: 
 
559048/NANT/0001 
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AFFORDABLE HOUSING RESTRICTION 

 
For Projects in Which 

Affordability Restrictions Survive Foreclosure 
  
THIS AFFORDABLE HOUSING RESTRICTION (this “Restriction”) is:  
[ ] incorporated in and made part of that certain deed (the "Deed") of certain property (the 
“Property”) from 
______________________________________________________________________________  
____________________________________________________________________ ("Grantor") 
to ______________________________________________________ ("Owner") dated 
________________________, 20___; or 
[ ] being granted in connection with a financing or refinancing secured by a mortgage on the 
Property dated _____________, 20__. The Property is located in the City/Town of 
____________________________________________________________ (the “Municipality”). 
 

RECITALS 
 
 WHEREAS, the Owner is purchasing the Property, or is obtaining a loan secured by a 
mortgage on the Property that was originally purchased, at a consideration which is less than the 
fair market value of the Property; and 
 
 WHEREAS, the Property is part of a project which was:  [check all that are applicable]  

(i) ⁭     granted a Comprehensive Permit under Massachusetts General Laws 
Chapter 40B, Sections 20-23, from the Board of Appeals of the  Municipality or 
the Housing Appeals Committee and recorded/filed with the 
______________________________ County Registry of Deeds/Registry District 
of Land Court (the “Registry”) in Book ________, Page ________/Document 
No._____________ (the “Comprehensive Permit”); and/or 

(ii) ⁭    subject to a Regulatory Agreement among _____________________ 
____________________________________________ (the “Developer”), [  ] 
Massachusetts Housing Finance Agency (“MassHousing”), [   ] the Massachusetts 
Department of Housing and Community Development] (“DHCD”) [  ] the 
Municipality;  and [  ] _____________________________________________  
____________________________________________________________, dated 
_____________________________ and recorded/filed with the Registry in Book 
____________, Page __________/as Document No. ___________ (the 
“Regulatory Agreement”); and/or  

(iii) ⁭    subsidized by the federal or state government under ______________  
__________________________________________________________________
_____________________________________________________, a program to 
assist construction of low or moderate income housing the “Program”); and 
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 WHEREAS, pursuant to the Program, eligible purchasers such as the Owner are given 
the opportunity to purchase residential property at less than its fair market value if the purchaser 
agrees to certain use and transfer restrictions, including an agreement to occupy the property as a 
principal residence and to convey the property for an amount not greater than a maximum resale 
price, all as more fully provided herein; and 
 WHEREAS, _____________________________________________________________  
_______________________________________________________________________ (singly, 
or if more than one entity is listed, collectively, the “Monitoring Agent”) is obligated by the 
Program or has been retained to monitor compliance with and to enforce the terms of this 
Restriction, and eligible purchasers such as the Owner may be required to pay to the Monitoring 
Agent, or its successor, a small percentage of the resale price upon the Owner’s conveyance of 
the Property, as set out in the Regulatory Agreement and as more fully provided herein; and   
 WHEREAS, the rights and restrictions granted herein to the Monitoring Agent and the 
Municipality serve the public’s interest in the creation and retention of affordable housing for 
persons and households of low and moderate income and in the restricting of the resale price of 
property in order to assure its affordability by future low and moderate income purchasers. 
 NOW, THEREFORE, as further consideration for the conveyance of the Property at less 
than fair market value (if this Restriction is attached to the Deed), or as further consideration for 
the ability to enter into the financing or refinancing transaction, the Owner (and the Grantor if 
this Restriction is attached to the Deed), including his/her/their heirs, successors and assigns, 
hereby agree that the Property shall be subject to the following rights and restrictions which are 
imposed for the benefit of, and shall be enforceable by, the Municipality and the Monitoring 
Agent, and, if DHCD is a party to the Regulatory Agreement and is not the Monitoring Agent, by 
DHCD. 
 1. Definitions. In this Restriction, in addition to the terms defined above, the 
following words and phrases shall have the following meanings: 
Affordable Housing Fund means a fund established by the Municipality for the purpose of 
reducing the cost of housing for Eligible Purchasers or for the purpose of encouraging, creating, 
or subsidizing the construction or rehabilitation of housing for Eligible Purchasers or, if no such 
fund exists, a fund established by the Municipality pursuant to Massachusetts General Laws 
Chapter 44 Section 53A, et seq. 
Applicable Foreclosure Price shall have the meaning set forth in Section 7(b) hereof. 
Appropriate Size Household means a household containing a number of members equal to the 
number of bedrooms in the Property plus one. 
Approved Capital Improvements means the documented commercially reasonable cost of 
extraordinary capital improvements made to the Property by the Owner; provided that the 
Monitoring Agent shall have given written authorization for incurring such cost prior to the cost 
being incurred and that the original cost of such improvements shall be discounted over the 
course of their useful life.   
Area means the Primary Metropolitan Statistical Area or non-metropolitan area that includes the 
Municipality, as determined by HUD, which in this case is _____________________________. 
Area Median Income means the most recently published median income for the Area adjusted 
for household size as determined by HUD.  If HUD discontinues publication of Area Median 
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Income, the income statistics used by MassHousing for its low and moderate income housing 
programs shall apply.  
Base Income Number means the Area Median Income for a four (4)-person household. 
Chief Executive Officer shall mean the Mayor in a city or the Board of Selectmen in a town 
unless some other municipal office is designated to be the chief executive officer under the 
provisions of a local charter.    
Closing shall have the meaning set forth in Section 5(b) hereof. 
Compliance Certificate shall have the meaning set forth in Section 6(a) hereof. 
Conveyance Notice shall have the meaning set forth in Section 4(a) hereof. 
Eligible Purchaser means an individual or household earning no more than eighty percent 
(80%) of Area Median Income (or, if checked [ ] _______________ percent (_____%) of Area 
Median Income, as required by the Program) and owning assets not in excess of the limit set 
forth in the Program Guidelines.   To be considered an Eligible Purchaser, the individual or 
household must intend to occupy and thereafter must occupy the Property as his, her or their 
principal residence and must provide to the Monitoring Agent such certifications as to income, 
assets and residency as the Monitoring Agent may require to determine eligibility as an Eligible 
Purchaser.  An Eligible Purchaser shall be a First-Time Homebuyer if required by the Program 
and as specified in the Regulatory Agreement. 
First-Time Homebuyer means an individual or household, of which no household member has 
had an ownership interest in a principal residence at any time during the three (3)-year period 
prior to the date of qualification as an Eligible Purchaser, except that (i) any individual who is a 
displaced homemaker (as may be defined by DHCD) (ii) and any individual age 55 or over 
(applying for age 55 or over housing) shall not be excluded from consideration as a First-Time 
Homebuyer under this definition on the basis that the individual, owned a home or had an 
ownership interest in a principal residence at any time during the three (3)-year period. 
Foreclosure Notice shall have the meaning set forth in Section 7(a) hereof. 
HUD means the United States Department of Housing and Urban Development. 
Ineligible Purchaser means an individual or household not meeting the requirements to be 
eligible as an Eligible Purchaser. 
Maximum Resale Price means the sum of (i) the Base Income Number (at the time of resale) 
multiplied by the Resale Price Multiplier, plus (ii) the Resale Fee and any necessary marketing 
expenses (including broker’s fees) as may have been approved by the Monitoring Agent, plus 
(iii) Approved Capital Improvements, if any (the original cost of which shall have been 
discounted over time, as calculated by the Monitoring Agent); provided that in no event shall the 
Maximum Resale Price be greater than the purchase price for which a credit-worthy Eligible 
Purchaser earning seventy percent (70%) of the Area Median Income (or, if checked [ ] 
______________________ percent (_____%) of Area Median Income, as required by the 
Program) for  an Appropriate Size Household could obtain mortgage financing (as such purchase 
price is determined by the Monitoring Agent using the same methodology then used by DHCD  
for its Local Initiative Program or similar comprehensive permit program); and further provided 
that the Maximum Resale Price shall not be less than the purchase price paid for the Property by 
the Owner unless the Owner agrees to accept a lesser price. 
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Monitoring Services Agreement means any Monitoring Services Agreement for monitoring 
and enforcement of this Restriction among some or all of the Developer, the Monitoring Agent, 
the Municipality, MassHousing and DHCD. 
Mortgage Satisfaction Amount shall have the meaning set forth in Section 7(b) hereof. 
Mortgagee shall have the meaning set forth in Section 7(a) hereof. 
Program Guidelines means the regulations and/or guidelines issued for the applicable Program 
and controlling its operations, as amended from time to time. 
Resale Fee means a fee of  ________% [no more than two and one-half percent (2.5%)] of the 
Base Income Number (at the time of resale) multiplied by the Resale Price Multiplier, to be paid 
to the Monitoring Agent as compensation for monitoring and enforcing compliance with the 
terms of this Restriction, including the supervision of the resale process.   
Resale Price Certificate means the certificate issued as may be specified in the Regulatory 
Agreement and recorded with the first deed of the Property from the Developer, or the 
subsequent certificate (if any) issued as may be specified in the Regulatory Agreement, which 
sets forth the Resale Price Multiplier to be applied on the Owner’s sale of the Property, as 
provided herein, for so long as the restrictions set forth herein continue.  In the absence of 
contrary specification in the Regulatory Agreement the Monitoring Agent shall issue the 
certificate. 
Resale Price Multiplier means the number calculated by dividing the Property’s initial sale 
price by the Base Income Number at the time of the initial sale from the Developer to the first 
Eligible Purchaser. The Resale Price Multiplier will be multiplied by the Base Income Number at 
the time of the Owner’s resale of the Property to determine the Maximum Resale Price on such 
conveyance subject to adjustment for the Resale Fee, marketing expenses and Approved Capital 
Improvements.  In the event that the purchase price paid for the Property by the Owner includes 
such an adjustment a new Resale Price Multiplier will be recalculated by the Monitoring Agent 
by dividing the purchase price so paid by the Base Income Number at the time of such purchase, 
and a new Resale Price Certificate will be issued and recorded reflecting the new Resale Price 
Multiplier.  A Resale Price Multiplier of ______________is hereby assigned to the Property. 
 Term means in perpetuity, unless earlier terminated by (i) the termination of the term of 
affordability set forth in the Regulatory Agreement or Comprehensive Permit, whichever is 
longer; or (ii) the recording of a Compliance Certificate and a new Restriction executed by the 
purchaser in form and substance substantially identical to this Restriction establishing a new 
term.  
 2. Owner-Occupancy/Principal Residence.  The Property shall be occupied and 
used by the Owner’s household exclusively as his, her or their principal residence.  Any use of 
the Property or activity thereon which is inconsistent with such exclusive residential use is 
expressly prohibited. 
 3. Restrictions Against Leasing, Refinancing and Junior Encumbrances.  The 
Property shall not be leased, rented, refinanced, encumbered (voluntarily or otherwise) or 
mortgaged without the prior written consent of the Monitoring Agent; provided that this 
provision shall not apply to a first mortgage granted on the date of the delivery of the Deed in 
connection with the conveyance of the Property from Grantor to Owner securing indebtedness 
not greater than one hundred percent (100%) of the purchase price.  Any rents, profits, or 
proceeds from any transaction described in the preceding sentence which transaction has not 
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received the requisite written consent of the Monitoring Agent shall be paid upon demand by 
Owner to the Municipality for deposit to its Affordable Housing Fund.  The Monitoring Agent or 
Municipality may institute proceedings to recover such rents, profits or proceeds, and costs of 
collection, including attorneys’ fees.  Upon recovery, after payment of costs, the balance shall be 
paid to the Municipality for deposit to its Affordable Housing Fund.  In the event that the 
Monitoring Agent consents for good cause to any such lease, refinancing, encumbrance or 
mortgage, it shall be a condition to such consent that all rents, profits or proceeds from such 
transaction, which exceed the actual carrying costs of the Property as determined by the 
Monitoring Agent, shall be paid to the Municipality for deposit to its Affordable Housing Fund. 
 4. Options to Purchase.  (a) When the Owner or any successor in title to the Owner 
shall desire to sell, dispose of or otherwise convey the Property, or any portion thereof, the 
Owner shall notify the Monitoring Agent and the Municipality in writing of the Owner’s 
intention to so convey the Property (the "Conveyance Notice").  Upon receipt of the Conveyance 
Notice, the Monitoring Agent shall (i) calculate the Maximum Resale Price which the Owner 
may receive on the sale of the Property based upon the Base Income Number in effect as of the 
date of the Conveyance Notice and the Resale Price Multiplier set forth in the most recently 
recorded Resale Price Certificate together with permissible adjustments for the Resale Fee, 
marketing expenses and Approved Capital Improvements (as discounted), and (ii) promptly 
begin marketing efforts.   The Owner shall fully cooperate with the Monitoring Agent’s efforts to 
locate an Eligible Purchaser and, if so requested by the Monitoring Agent, shall hire a broker 
selected by the Monitoring Agent to assist in locating an Eligible Purchaser ready, willing and 
able to purchase the Property at the Maximum Resale Price after entering a purchase and sale 
agreement.  Pursuant to such agreement, sale to the Eligible Purchaser at the Maximum Resale 
Price shall occur within ninety (90) days after the Monitoring Agent receives the Conveyance 
Notice or such further time as reasonably requested to arrange for details of closing.  If the 
Owner fails to cooperate in such resale efforts, including a failure to agree to reasonable terms in 
the purchase and sale agreement, the Monitoring Agent may extend the 90-day period for a 
period commensurate with the time the lack of cooperation continues, as determined by the 
Monitoring Agent in its reasonable discretion. In such event, the Monitoring Agent shall give 
Owner written notice of the lack of cooperation and the length of the extension added to the 90-
day period.  
 (b) The Monitoring Agent shall ensure that diligent marketing efforts are made to locate 
an Eligible Purchaser ready, willing and able to purchase the Property at the Maximum Resale 
Price within the time period provided in subsection (a) above and to enter the requisite purchase 
and sale agreement.  If more than one Eligible Purchaser is located, the Monitoring Agent shall 
conduct a lottery or other like procedure to determine which Eligible Purchaser shall be entitled 
to enter a purchase and sale agreement with Owner and to purchase the Property.  Preference 
shall be given to Appropriate Size Households. The procedure for marketing and selecting an 
Eligible Purchaser shall be approved as provided in the Regulatory Agreement and any 
applicable Program Guidelines. If an Eligible Purchaser is located within ninety (90) days after 
receipt of the Conveyance Notice, but such Eligible Purchaser proves unable to secure mortgage 
financing so as to be able to complete the purchase of the Property pursuant to the purchase and 
sale agreement, following written notice to Owner within the 90-day period the Monitoring 
Agent shall have an additional sixty (60) days to locate another Eligible Purchaser who will enter 

MASSHOUSING UNIFORM INSTRUMENT FORM  B-114 © 7.10.06 (Page 5 of 15) 

26



a purchase and sale agreement and purchase the Property by the end of such sixty (60)-day 
period or such further time as reasonably requested to carry out the purchase and sale agreement.    
 (c) In lieu of sale to an Eligible Purchaser, the Monitoring Agent or the Municipality or 
designee shall also have the right to purchase the Property at the Maximum Resale Price, in 
which event the purchase and sale agreement shall be entered, and the purchase shall occur 
within ninety (90) days after receipt of the Conveyance Notice or, within the additional sixty 
(60)-day period specified in subsection (b) above, or such further time as reasonably requested to 
carry out the purchase and sale agreement. Any lack of cooperation by Owner in measures 
reasonably necessary to effect the sale shall extend the 90-day period by the length of the delay 
caused by such lack of cooperation.  The Monitoring Agent shall promptly give Owner written 
notice of the lack of cooperation and the length of the extension added to the 90-day period.  In 
the event of such a sale to the Monitoring Agent or Municipality or designee, the Property shall 
remain subject to this Restriction and shall thereafter be sold or rented to an Eligible Purchaser as 
may be more particularly set forth in the Regulatory Agreement.    
 (d) If an Eligible Purchaser fails to purchase the Property within the 90-day period  (or 
such further time determined as provided herein) after receipt of the Conveyance Notice, and the 
Monitoring Agent or Municipality or designee does not purchase the Property during said period, 
then the Owner may convey the Property to an Ineligible Purchaser no earlier than thirty (30) 
days after the end of said period at the Maximum Resale Price, but subject to all rights and 
restrictions contained herein; provided that the Property shall be  conveyed subject to a 
Restriction identical in form and substance to this Restriction which the Owner agrees to 
execute, to secure execution by the Ineligible Purchaser and to record with the Deed; and further 
provided that, if more than one Ineligible Purchaser is ready, willing and able to purchase the 
Property the Owner will give preference and enter a purchase and sale agreement with any  
individuals or households identified by the Monitoring Agent as an Appropriate Size Household 
earning more than eighty percent (80%) but less than one hundred twenty percent (120%) of the 
Area Median Income. 
 (e) The priority for exercising the options to purchase contained in this Section 4 shall be 
as follows:  (i) an Eligible Purchaser located and selected by the Monitoring Agent, as provided 
in subsection (b) above, (ii) the Municipality or its designee, as provided in subsection (c) above, 
and (iii) an Ineligible Purchaser, as provided in subsection (d) above. 
 (f) Nothing in this Restriction or the Regulatory Agreement constitutes a promise, 
commitment or guarantee by DHCD, MassHousing, the Municipality or the Monitoring Agent 
that upon resale the Owner shall actually receive the Maximum Resale Price for the Property or 
any other price for the Property. 
 (g) The holder of a mortgage on the Property is not obligated to forbear from exercising 
the rights and remedies under its mortgage, at law or in equity, after delivery of the Conveyance. 
Notice. 
 5. Delivery of Deed. (a) In connection with any conveyance pursuant to an option to 
purchase as set forth in Section 4 above, the Property shall be conveyed by the Owner to the 
selected purchaser by a good and sufficient quitclaim deed conveying a good and clear record 
and marketable title to the Property free from all encumbrances except (i) such taxes for the then 
current year as are not due and payable on the date of delivery of the deed, (ii) any lien for 
municipal betterments assessed after the date of the Conveyance Notice, (iii) provisions of local 
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building and zoning laws, (iv) all easements, restrictions, covenants and agreements of record 
specified in the deed from the Owner to the selected purchaser,  (v)  such additional easements, 
restrictions, covenants and agreements of record as the selected purchaser consents to, such 
consent not to be unreasonably withheld or delayed, (vi) the Regulatory Agreement, and (vii), 
except as otherwise provided in the Compliance Certificate, a Restriction identical in form and 
substance to this Restriction which the Owner hereby agrees to execute, to secure execution by 
the selected purchaser, and to record with the deed.  Said deed shall clearly state that it is 
made subject to the Restriction which is made part of the deed. Failure to comply with the 
preceding sentence shall not affect the validity of the conveyance from the Owner to the selected 
purchaser or the enforceability of the restrictions herein.  
 (b) Said deed, including the approved Restriction, shall be delivered and the purchase 
price paid (the "Closing") at the Registry, or at the option of the selected purchaser, exercised by 
written notice to the Owner at least five (5) days prior to the delivery of the deed, at such other 
place as the selected purchaser may designate in said notice.  The Closing shall occur at such 
time and on such date as shall be specified in a written notice from the selected purchaser to the 
Owner, which date shall be at least five (5) days after the date on which such notice is given, and 
no later than the end of the time period specified in Section 4(a) above.  
 (c) To enable Owner to make conveyance as herein provided, Owner may, if Owner so 
desires at the time of delivery of the deed, use the purchase money or any portion thereof to clear 
the title of any or all encumbrances or interests, all instruments with respect thereto to be 
recorded simultaneously with the delivery of said deed. Nothing contained herein as to the 
Owner’s obligation to remove defects in title or to make conveyance or to deliver possession of 
the Property in accordance with the terms hereof, as to use of proceeds to clear title or as to the 
election of the selected purchaser to take title, nor anything else in this Restriction shall be 
deemed to waive, impair or otherwise affect the priority of the rights herein over matters 
appearing of record, or occurring, at any time after the recording of this Restriction, all such 
matters so appearing or occurring being subject and subordinate in all events to the rights herein.
 (d) Water and sewer charges and taxes for the then current tax period shall be 
apportioned and fuel value shall be adjusted as of the date of Closing and the net amount thereof 
shall be added to or deducted from, as the case may be, the purchase price payable by the 
selected purchaser. 
 (e) Full possession of the Property free from all occupants is to be delivered at the time of 
the Closing, the Property to be then in the same condition as it is in on the date of the execution 
of the purchase and sale agreement, reasonable wear and tear only excepted. 
 (f) If Owner shall be unable to give title or to make conveyance as above required, or if 
any change of condition in the Property not included in the above exception shall occur, then 
Owner shall be given a reasonable time not to exceed thirty (30) days after the date on which the 
Closing was to have occurred in which to remove any defect in title or to restore the Property to 
the condition herein required. The Owner shall use best efforts to remove any such defects in the 
title, whether voluntary or involuntary, and to restore the Property to the extent permitted by 
insurance proceeds or condemnation award.  The Closing shall occur fifteen (15) days after 
notice by Owner that such defect has been cured or that the Property has been so restored.  The 
selected purchaser shall have the election, at either the original or any extended time for 
performance, to accept such title as the Owner can deliver to the Property in its then condition 
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and to pay therefor the purchase price without deduction, in which case the Owner shall convey 
such title, except that in the event of such conveyance in accordance with the provisions of this 
clause, if the Property shall have been damaged by fire or casualty insured against or if a portion 
of the Property shall have been taken by a public authority, then the Owner shall, unless the 
Owner has previously restored the Property to its former condition, either: 
  (A) pay over or assign to the selected purchaser, on delivery of the deed, all 

amounts recovered or recoverable on account of such insurance or condemnation 
award less any amounts reasonably expended by the Owner for any partial 
restoration, or 

  (B) if a holder of a mortgage on the Property shall not permit the insurance 
proceeds or the condemnation award or part thereof to be used to restore the 
Property to its former condition or to be so paid over or assigned, give to the 
selected purchaser a credit against the purchase price, on delivery of the deed, 
equal to said amounts so retained by the holder of the said mortgage less any 
amounts reasonably expended by the Owner for any partial restoration. 

 6. Resale and Transfer Restrictions.  (a) Except as otherwise provided herein, the 
Property or any interest therein shall not at any time be sold by the Owner, or the Owner’s 
successors and assigns, and no attempted sale shall be valid, unless the aggregate value of all 
consideration and payments of every kind given or paid by the selected purchaser of the Property 
for and in connection with the transfer of such Property, is equal to or less than the Maximum 
Resale Price for the Property, and unless a certificate (the "Compliance Certificate") is obtained 
and recorded, signed and acknowledged by the Monitoring Agent which Compliance Certificate 
refers to the Property, the Owner, the selected purchaser thereof, and the Maximum Resale Price 
therefor, and states that the proposed conveyance, sale or transfer of the Property to the selected 
purchaser is in compliance with the rights, restrictions, covenants and agreements contained in 
this Restriction, and unless there is also recorded a new Restriction executed by the selected 
purchaser, which new Restriction is identical in form and substance to this Restriction.  
 (b) The Owner, any good faith purchaser of the Property, any lender or other party taking 
a security interest in such Property and any other third party may rely upon a Compliance 
Certificate as conclusive evidence that the proposed conveyance, sale or transfer of the Property 
to the selected purchaser is in compliance with the rights, restrictions, covenants and agreements 
contained in this Restriction, and may record such Compliance Certificate in connection with the 
conveyance of the Property.  
            (c) Within ten (10) days of the closing of the conveyance of the Property from the    
Owner to the selected purchaser, the Owner shall deliver to the Monitoring Agent a copy of the 
Deed of the Property, including the Restriction, together with recording information.  Failure of 
the Owner, or Owner’s successors or assigns to comply with the preceding sentence shall not 
affect the validity of such conveyance or the enforceability of the restrictions herein.  

7. Survival of Restrictions Upon Exercise of Remedies by Mortgagees.  (a) The 
holder of record of any mortgage on the Property (each, a “Mortgagee”) shall notify the 
Monitoring Agent, the Municipality and any senior Mortgagee(s) in the event of any default for 
which the Mortgagee intends to commence foreclosure proceedings or similar remedial action 
pursuant to its mortgage (the “Foreclosure Notice”), which notice shall be sent to the Monitoring 
Agent and the Municipality as set forth in this Restriction, and to the senior Mortgagee(s) as set 
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forth in such senior Mortgagee’s mortgage, not less than one hundred twenty (120) days prior to 
the foreclosure sale or the acceptance of a deed in lieu of foreclosure. The Owner expressly 
agrees to the delivery of the Foreclosure Notice and any other communications and disclosures 
made by the Mortgagee pursuant to this Restriction. 
 (b) The Owner grants to the Municipality or its designee the right and option to purchase 
the Property upon receipt by the Municipality of the Foreclosure Notice.  In the event that the 
Municipality intends to exercise its option, the Municipality or its designee shall purchase the 
Property within one hundred twenty (120) days of receipt of such notice, at a price equal to the 
greater of (i) the sum of the outstanding principal balance of the note secured by such foreclosing 
Mortgagee’s mortgage, together with the outstanding principal balance(s) of any note(s) secured 
by mortgage(s) senior in priority to such mortgage (but in no event shall the aggregate amount 
thereof be greater than one hundred percent (100%) of the Maximum Resale Price calculated at 
the time of the granting of the mortgage) plus all future advances, accrued interest and all 
reasonable costs and expenses which the foreclosing Mortgagee and any senior Mortgagee(s) are 
entitled to recover pursuant to the terms of such mortgages (the “Mortgage Satisfaction 
Amount”), and (ii) the Maximum Resale Price (which for this purpose may be less than the 
purchase price paid for the Property by the Owner)(the greater of (i) and (ii) above herein 
referred to as the “Applicable Foreclosure Price”). The Property shall be sold and conveyed in its 
then-current “as is, where is” condition, without representation or warranty of any kind, direct or 
indirect, express or implied, and with the benefit of and subject to all rights, rights of way, 
restrictions, easements, covenants, liens, improvements, housing code violations, public 
assessments, any and all unpaid federal or state taxes (subject to any rights of redemption for 
unpaid federal taxes), municipal liens and any other encumbrances of record then in force and 
applicable to the Property having priority over such foreclosing Mortgagee’s mortgage, and 
further subject to a Restriction identical in form and substance to this Restriction which the 
Owner hereby agrees to execute, to secure execution by the Municipality or its designee, and to 
record with the deed, except that (i) during the term of ownership of the Property by the 
Municipality or its designee the owner-occupancy requirements of Section 2 hereof shall not 
apply (unless the designee is an Eligible Purchaser), and (ii) the Maximum Resale Price shall be 
recalculated based on the price paid for the Property by the Municipality or its designee, but not 
greater than the Applicable Foreclosure Price.  Said deed shall clearly state that it is made 
subject to the Restriction which is made part of the deed.  Failure to comply with the 
preceding sentence shall not affect the validity of the conveyance from the Owner to the 
Municipality or its designee or the enforceability of the restrictions herein.  
 (c) Not earlier than one hundred twenty (120) days following the delivery of the 
Foreclosure Notice to the Monitoring Agent, the Municipality and any senior Mortgagee(s) 
pursuant to subsection (a) above, the foreclosing Mortgagee may conduct the foreclosure sale or 
accept a deed in lieu of foreclosure. The Property shall be sold and conveyed in its then-current 
“as is, where is” condition, without representation or warranty of any kind, direct or indirect, 
express or implied, and with the benefit of and subject to all rights, rights of way, restrictions, 
easements, covenants, liens, improvements, housing code violations, public assessments, any and 
all unpaid federal or state taxes (subject to any rights of redemption for unpaid federal taxes), 
municipal liens and any other encumbrances of record then in force and applicable to the 
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Property having priority over the foreclosing Mortgagee’s mortgage, and further subject to a 
Restriction, as set forth below. 
 (d) In the event that the foreclosing Mortgagee conducts a foreclosure sale or other 
proceeding enforcing its rights under its mortgage and the Property is sold for a price in excess 
of the greater of the Maximum Resale Price and the Mortgage Satisfaction Amount, such excess 
shall be paid to the Municipality for its Affordable Housing Fund after (i) a final judicial 
determination, or (ii) a written agreement of all parties who, as of such date hold (or have been 
duly authorized to act for other parties who hold) a record interest in the Property, that the 
Municipality is entitled to such excess. The legal costs of obtaining any such judicial 
determination or agreement shall be deducted from the excess prior to payment to the 
Municipality. To the extent that the Owner possesses any interest in any amount which would 
otherwise be payable to the Municipality under this paragraph, to the fullest extent permissible 
by law, the Owner hereby assigns its interest in such amount to the Mortgagee for payment to the 
Municipality. 
 (e) If any Mortgagee shall acquire the Property by reason of foreclosure or upon 
conveyance of the Property in lieu of foreclosure, then the rights and restrictions contained 
herein shall apply to such Mortgagee upon such acquisition of the Property and to any purchaser 
of the Property from such Mortgagee, and the Property shall be conveyed subject to a Restriction 
identical in form and substance to this Restriction, which the Mortgagee that has so acquired the 
Property agrees to annex to the deed and to record with the deed, except that (i) during the term 
of ownership of the Property by such Mortgagee the owner-occupancy requirements of Section 2 
hereof shall not apply, and (ii) the Maximum Resale Price shall be recalculated based on the 
price paid for the Property by such Mortgagee at the foreclosure sale, but not greater than the 
Applicable Foreclosure Price.  Said deed shall clearly state that it is made subject to the 
Restriction which is made part of the deed.  Failure to comply with the preceding sentence 
shall not affect the validity of the conveyance to the Mortgagee or the enforceability of the 
restrictions herein. 
 (f) If any party other than a Mortgagee shall acquire the Property by reason of foreclosure 
or upon conveyance of the Property in lieu of foreclosure, the Property shall be conveyed subject 
to a Restriction identical in form and substance to this Restriction, which the foreclosing 
Mortgagee agrees to annex to the deed and to record with the deed, except that (i) if the 
purchaser at such foreclosure sale or assignee of a deed in lieu of foreclosure is an Ineligible 
Purchaser, then during the term of ownership of the Property by such Ineligible Purchaser, the 
owner-occupancy requirements of Section 2 hereof shall not apply, and (ii) the Maximum Resale 
Price shall be recalculated based on the price paid for the Property by such third party purchaser 
at the foreclosure sale, but not greater than the Applicable Foreclosure Price.  Said deed shall 
clearly state that it is made subject to the Restriction which is made part of the deed.  
Failure to comply with the preceding sentence shall not affect the validity of the conveyance to 
such third party purchaser or the enforceability of the restrictions herein. 
 (g) Upon satisfaction of the requirements contained in this Section 7, the Monitoring 
Agent shall issue a Compliance Certificate to the foreclosing Mortgagee which, upon recording 
in the Registry, may be relied upon as provided in Section 6(b) hereof as conclusive evidence 
that the conveyance of the Property pursuant to this Section 7 is in compliance with the rights, 
restrictions, covenants and agreements contained in this Restriction. 
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 (h) The Owner understands and agrees that nothing in this Restriction or the Regulatory 
Agreement (i) in any way constitutes a promise or guarantee by MassHousing, DHCD, the 
Municipality or the Monitoring Agent that the Mortgagee shall actually receive the Mortgage 
Satisfaction Amount, the Maximum Resale Price for the Property or any other price for the 
Property, or (ii) impairs the rights and remedies of the Mortgagee in the event of a deficiency. 

(i) If a Foreclosure Notice is delivered after the delivery of a Conveyance Notice as 
provided in Section 4(a) hereof, the procedures set forth in this Section 7 shall supersede the 
provisions of Section 4 hereof. 
 8. Covenants to Run With the Property.  (a) This Restriction, including all 
restrictions, rights and covenants contained herein, is an affordable housing restriction as that 
term is defined in Section 31 of Chapter 184 of the Massachusetts General Laws, having the 
benefit of Section 32 of such Chapter 184, and is enforceable as such.  This Restriction has been 
approved by the Director of DHCD. 
 (b) In confirmation thereof the Owner (and the Grantor if this Restriction is attached to 
the Deed) intend, declare and covenant  (i) that this Restriction, including all restrictions, rights 
and covenants contained herein, shall be and are covenants running with the land, encumbering 
the Property for the Term, and are binding upon the Owner and the Owner’s successors in title 
and assigns, (ii) are not merely personal covenants of the Owner, and (iii) shall enure to the 
benefit of and be enforceable by the Municipality, the Monitoring Agent and DHCD and their 
successors and assigns, for the Term.  Owner hereby agrees that any and all requirements of the 
laws of the Commonwealth of Massachusetts have been satisfied in order for the provisions of 
this Restriction to constitute restrictions and covenants running with the land and that any 
requirements of privity of estate have been satisfied in full. 
 9. Notice.  Any notices, demands or requests that may be given under this 
Restriction shall be sufficiently served if given in writing and delivered by hand or mailed by 
certified or registered mail, postage prepaid, return receipt requested, to the following entities 
and parties in interest at the addresses set forth below, or such other addresses as may be 
specified by any party (or its successor) by such notice. 
 
 Municipality: ______________________________________ 
   ______________________________________ 
   ______________________________________ 
   ______________________________________  
   ______________________________________ 
   ______________________________________ 
 
 Grantor: ______________________________________ 
 (applicable ______________________________________ 
 only if this ______________________________________ 
 Restriction ______________________________________  
 is attached ______________________________________ 
 to the Deed) ______________________________________ 
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 Owner: ______________________________________ 
   ______________________________________ 
   ______________________________________ 
   ______________________________________  
   ______________________________________ 
   ______________________________________ 
 
 Monitoring Agent[s] 
  (1) ______________________________________ 
   ______________________________________ 
   ______________________________________ 
   ______________________________________  
   ______________________________________ 
   ______________________________________ 
  (2) ______________________________________ 
   ______________________________________ 
   ______________________________________ 
   ______________________________________  
   ______________________________________ 
   ______________________________________ 
 
 Others:  ______________________________________ 
   ______________________________________ 
   ______________________________________ 
   ______________________________________  
   ______________________________________ 
   ______________________________________ 
 
Any such notice, demand or request shall be deemed to have been given on the day it is hand 
delivered or mailed. 
 10. Further Assurances.  The Owner agrees from time to time, as may be reasonably 
required by the Monitoring Agent, to furnish the Monitoring Agent upon its request with a 
written statement, signed and, if requested, acknowledged, setting forth the condition and 
occupancy of the Property, information concerning the resale of the Property and other material 
information pertaining to the Property and the Owner's conformance with the requirements of the 
Comprehensive Permit, Program and Program Guidelines, as applicable.  

11. Enforcement.  (a) The rights hereby granted shall include the right of the 
Municipality and the Monitoring Agent to enforce this Restriction independently by appropriate 
legal proceedings and to obtain injunctive and other appropriate relief on account of any 
violations including without limitation relief requiring restoration of the Property to the 
condition, affordability or occupancy which existed prior to the violation impacting such 
condition, affordability or occupancy  (it being agreed that there shall be no adequate remedy at 
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law for such violation), and shall be in addition to, and not in limitation of, any other rights and 
remedies available to the Municipality and the Monitoring Agent. 

(b) Without limitation of any other rights or remedies of the Municipality and the 
Monitoring Agent, or their successors and assigns, in the event of any sale, conveyance or other 
transfer or occupancy of the Property in violation of the provisions of this Restriction, the 
Municipality and Monitoring Agent shall be entitled to the following remedies, which shall be 
cumulative and not mutually exclusive: 

(i) specific performance of the provisions of this Restriction; 
(ii) money damages for charges in excess of the Maximum Resale Price, if 
applicable; 
(iii) if the violation is a sale of the Property to an Ineligible Purchaser except  
as permitted herein, the Monitoring Agent and the Municipality shall have the 
option to locate an Eligible Purchaser to purchase or itself purchase the Property 
from the Ineligible Purchaser on the terms and conditions provided herein; the 
purchase price shall be a price which complies with the provisions of this 
Restriction; specific performance of the requirement that an Ineligible Purchaser 
shall sell, as herein provided, may be judicially ordered. 
(iv) the right to void any contract for sale or any sale, conveyance or other 
transfer of the Property in violation of the provisions of this Restriction in the 
absence of a Compliance Certificate, by an action in equity to enforce this 
Restriction; and 
(v) money damages for the cost of creating or obtaining a comparable 
dwelling unit for an Eligible Purchaser. 

 (c) In addition to the foregoing, the Owner hereby agrees and shall be obligated to pay 
all fees and expenses (including legal fees) of the Monitoring Agent and/or the Municipality in 
the event successful enforcement action is taken against the Owner or Owner’s successors or 
assigns. The Owner hereby grants to the Monitoring Agent and the Municipality a lien on the 
Property, junior to the lien of any institutional holder of a first mortgage on the Property, to 
secure payment of such fees and expenses in any successful enforcement action.  The Monitoring 
Agent and the Municipality shall be entitled to seek recovery of fees and expenses incurred in a 
successful enforcement action of this Restriction against the Owner and to assert such a lien on 
the Property to secure payment by the Owner of such fees and expenses. Notwithstanding 
anything herein to the contrary, in the event that the Monitoring Agent and/or Municipality fails 
to enforce this Restriction as provided in this Section, DHCD, if it is not named as Monitoring 
Agent, shall have the same rights and standing to enforce this Restriction as the Municipality and 
Monitoring Agent. 

(d) The Owner for himself, herself or themselves and his, her or their successors and 
assigns, hereby grants to the Monitoring Agent and the Municipality the right to take all actions 
with respect to the Property which the Monitoring Agent or Municipality may determine to be 
necessary or appropriate pursuant to applicable law, court order, or the consent of the Owner to 
prevent, remedy or abate any violation of this Restriction. 
 12. Monitoring Agent Services; Fees.  The Monitoring Agent shall monitor 
compliance of the Project and enforce the requirements of this Restriction.  As partial 
compensation for providing these services, a Resale Fee [   ] shall [   ] shall not be payable to the 
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Monitoring Agent  on the sale of the Property to an Eligible Purchaser or any other purchaser in 
accordance with the terms of this Restriction.  This fee, if imposed, shall be paid by the Owner 
herein as a closing cost at the time of Closing, and payment of the fee to the Monitoring Agent 
shall be a condition to delivery and recording of its certificate, failing which the Monitoring 
Agent shall have a claim against the new purchaser, his, her or their successors or assigns, for 
which the Monitoring Agent may bring an action and may seek an attachment against the 
Property. 
 13. Actions by Municipality.  Any action required or allowed to be taken by the 
Municipality hereunder shall be taken by the Municipality’s Chief Executive Officer or designee.  

14. Severability.  If any provisions hereof or the application thereof to any person or 
circumstance are judicially determined, to any extent, to be invalid or unenforceable, the 
remainder hereof, or the application of such provision to the persons or circumstances other than 
those as to which it is held invalid or unenforceable, shall not be affected thereby.  
 15. Independent Counsel.  THE OWNER ACKNOWLEDGES THAT HE, SHE, 
OR THEY HAVE READ THIS DOCUMENT IN ITS ENTIRETY AND HAS HAD THE 
OPPORTUNITY TO CONSULT LEGAL AND FINANCIAL ADVISORS OF HIS, HER OR 
THEIR CHOOSING REGARDING THE EXECUTION, DELIVERY AND PERFORMANCE 
OF THE OBLIGATIONS HEREUNDER. 
 16. Binding Agreement.  This Restriction shall bind and inure to the benefit of the 
persons, entities and parties named herein and their  successors or assigns as are permitted by 
this Restriction. 
 17. Amendment.  This Restriction may not be rescinded, modified or amended, in 
whole or in part, without the written consent of the Monitoring Agent, the Municipality and the 
holder of any mortgage or other security instrument encumbering all or any portion of the 
Property, which written consent shall be recorded with the Registry. 
 Executed as a sealed instrument this                  day of      ____________          , 200__  . 
 
Grantor: 
(applicable only if this    Owner: 
Restriction is attached to the Deed) 
 
 
 
By:  ____________                               By:  ____________                                 
  
 
 
            
__________________[Space Below This Line for Acknowledgement]___________________ 
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COMMONWEALTH OF MASSACHUSETTS 

 
____________________ County, ss. 
 

On this ____ day of _____________, 200__, before me, the undersigned notary public, 
personally appeared ____________________________________, the ____________________ 
of _______________________________ in its capacity as the __________________________ 
of ________________________________________________, proved to me through 
satisfactory evidence of identification, which was [a current driver’s license] [a current U.S. 
passport] [my personal knowledge], to be the person whose name is signed on the preceding 
instrument and acknowledged the foregoing instrument to be his or her free act and deed and the 
free act and deed of ______________________________________ as ____________________  
________________ of __________________________________________. 
 
 

____________________________________ 
Notary Public 
My commission expires: 

 
 
 
  

COMMONWEALTH OF MASSACHUSETTS 
 
____________________ County, ss. 
 

On this ____ day of _____________, 200__, before me, the undersigned notary public, 
personally appeared ____________________________________, the ____________________ 
of _______________________________ in its capacity as the __________________________ 
of ________________________________________________, proved to me through 
satisfactory evidence of identification, which was [a current driver’s license] [a current U.S. 
passport] [my personal knowledge], to be the person whose name is signed on the preceding 
instrument and acknowledged the foregoing instrument to be his or her free act and deed and the 
free act and deed of ______________________________________ as ____________________  
________________ of __________________________________________. 
 
 
 

____________________________________ 
Notary Public 
My commission expires: 
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TODD & LIZ WINSHIP 
& 

BESS CLARKE, TR. OF 
SIXTEEN MONOHANSETT 

ROAD TRUST 
 

16 MONOHANSETT RD. 
 

FILE NO. 16-16  
 

WITHDRAWAL 
REQUESTED 
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GERALD & MARGARET VENTO  
TRUSTEES OF 

91 LOW BEACH RD. NOM. TR. 
 
91 LOW BEACH RD. 
 

FILE NO. 20-16  
 
 
CONTINUED TO 8/11/16 
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MADAKET WHEELHOUSE, LLC 
 

 
13 MASSACHUSETTS AVE. 
 

 
FILE NO.15-16 

 
This previously opened application 
had to be re-noticed due to changes 
to the proposed project which do not 
require Variance relief and only 
require Special Permit Relief.  
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Materials 

Provided by 

Applicant  

to AMEND 

Application 
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From: Steven Cohen
To: Eleanor Antonietti
Subject: 13 Mass Ave
Date: Wednesday, June 08, 2016 10:05:47 PM
Attachments: 13 Mass Ave_ Site Plan 060816.pdf

Eleanor,
There is an update to the Madaket Wheelhouse LLC application:

1)      The existing garage/cottage, which is entirely in setback, will become just a cottage.  There
 will be a small ODS and deck on the north side and a small porch on the west side, but the
 structure will not change location or size.  The additions will not be more nonconforming.
 Rather than add another level, the roof will be adjusted to provide more head height to
 the existing living area.

2)      The fence will be extended and the house will get some additions outside of the setbacks. 
 Neither needs relief.

3)      The garage will slide to the main house as an addition to the front and a small storage area
 and ODS will be added, all within the setback.  The addition is not more nonconforming
 than existing, and the prior request for a variance is not needed.

Steven
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Proposed fenestration with revised roof, outdoor shower, and deck

raised F.F.F. and outside deck with pressure treated lumber frame
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Proposed raised  F.F.F. with pressure treated
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JOHN & JULIE JORDIN 
 
 

 
28 LOVERS LN. 

 

 
FILE NO.22-16 

 
 

69



70

eantonietti
Typewritten Text
ZBA 22-16



71



72



73



74



75



76



MARK & ELIZABETH BONO, 
AS OWNERS 
& 

EK ASSOCIATIES, LLC, 
AS APPLICANT  

 
 
15 BLACKFISH LN. 

 

 
FILE NO.23-16 
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From: James Calhoun
To: Eleanor Antonietti
Subject: Mark & Elizabeth Bono/File No. 23-16
Date: Tuesday, July 05, 2016 7:53:23 PM

To whom it may concern,

I am writing in support of Mark and Elizabeth Bono's request for Special Permit relief. As a fellow resident of
 Blackfish, I have no issue whatsoever with the variance to the zoning by-law as it was unintentional (and pre-dated
 their purchase) and is not an issue of unfairness or inconsistency with the other homes here.

Should you need anything further, please do not hesitate to contact me at this email or at our Nantucket home (507-
237-0235). I hope this appeal is resolved quickly and without objection.

Sincerely,

Jim Calhoun
16 Blackfish Lane

Sent from my iPhone
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6 LILY STREET, LLC 
& 

SCONSET PARTNERS, LLC, 
 

 
6 & 8 LILY STREET  

 

 
FILE NO.24-16 

 
CONTINUED TO 8/11/16 

90



91



92



GEORGE GRAY, LLC 
 
 

 
55 UNION STREET  

 

 
 

FILE NO.25-16 
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ADDENDUM 
(Nantucket Zoning Board of Appeals Application 
55 Union Street, Nantucket, Massachusetts) 

 
The Applicant seeks a Special Permit under Nantucket Zoning By-
law (the “By-law”) §139-16.C(2) to validate an unintentional 
intrusion of about 0.2 feet into the required side yard setback of 
5 feet. In the course of construction, which was reasonably based 
on a licensed survey, an underground cistern was encountered that 
had the unintended effect of changing the course of the wall, 
causing it to be about 0.2 feet (about 2.4 inches) into the setback 
in one corner. 
 
Applicant also seeks a clarification of the Zoning Administrator’s 
Decision, dated December 30, 2014, recorded with Nantucket Deeds 
in Book 1470, Page 182 in which it is inadvertently stated that 
the dwelling is sited about 2.4’ from the Westerly (rear) lot line, 
when the plan referenced by the Decision actually shows the 
dwelling to be sited about 2’ 4” from the line or about 2.3’. 
 
The Locus is located at 55 Union Street, is shown on Nantucket Tax 
Assessor’s Map 55.1.4 Parcel 89, is shown on Plan File No. 2014-
92 at Nantucket Deeds, and is located in the Residential Old 
Historic (“ROH”) Zoning District. 

96



97



98



99



100



101



102



103



104



105



106



107



PAUL  & LAURI BENK 
 
 

 
8 NORTH GULLY RD.  
 

 
 

FILE NO.26-16 
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From: Alan Morell
To: Eleanor Antonietti; Holly Backus; Catherine Ancero
Cc: sylal62258@att.net
Subject: Objection to Paul Benk and Lauri LeJeune Benk No. 26-16
Date: Tuesday, July 05, 2016 4:31:26 PM

Dear Land Use Executives: Antonietti; Backus and Cancero (via email)
By way of introduction, we are the home owners, since 1981 at 27 Bank St., Siasconset, Ma. 02564 (Parcel: 7313-
050; Book Page COO-0125).
We are writing this letter of objection as an abutters, on the above proposed “Subject” property plan on behalf of
 myself and spouse.
Please email me back you are in receipt.
Thank you for all your hard work with regards to Nantucket and Sconset planning.
Best.
Alan Morell
Janet Morell
27 Bank St.
Siasconset, Ma. 02564
508-257-6581
508-257-4122
Note to Al and Sylvia Lusier: Please note emails also to:
eantonietti@nantucket-ma.gov, hbackus@nantucket-ma.gov, cancero@nantucket-ma.gov

136

mailto:amorell@creativemanagementpartners.com
mailto:eantonietti@nantucket-ma.gov
mailto:hbackus@nantucket-ma.gov
mailto:CAncero@nantucket-ma.gov
mailto:sylal62258@att.net


From: Alan Morell
To: Eleanor Antonietti
Subject: July 5, 2016 Objection to Paul Benk and Lauri LeJeune Benk No. 26-16
Date: Tuesday, July 05, 2016 6:00:24 PM

July 5, 2016

To Eleanor  W. Antonietti
Zoning Administrator
Land Use Specialist
Planning and Land Use Services (PLUS)
Nantucket Planning Office 
2 Fairgrounds Road 
Nantucket, MA 02554 
telephone 508.325.PLUS(7587) ext. 7010
facsimile  508.228.7298
eantonietti@nantucket-ma.gov
www.nantucket-ma.gov

Dear Ms. Antonietti: 
By way of introduction, this letter serves as our individual submission of Alan and
 Janet Morell, home owners, since 1981 at 27 Bank St., Siasconset, Ma. 02564 
(Parcel: 7313-050; Book Page COO-0125). 
In our 36 years in Codfish Park, we have never objected to any building or 
renovation by our neighbors until we reviewed this request. 
As abutters, we are formally writing this letter of objection as to Paul Benk and 
Lauri LeJeune Benk No. 26-16 request for variance, due to:
1. Inappropriate setbacks; 
2. Improper land use intent; and 
3. Second story objection configuration.
This is respectfully submitted to Ms. Antonietti, as abutters, on the above 
proposed “Subject” property plan on behalf of myself and spouse.
Please email me back you are in receipt.
Thank you and your colleagues, for all your hard work with regards to Nantucket 
and Sconset planning.
Best.
Alan Morell
Janet Morell
27 Bank St.
Siasconset, Ma. 02564
508-257-6581
508-257-4122
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From: albert lussier
To: Eleanor Antonietti
Subject: benk property
Date: Wednesday, July 06, 2016 11:14:21 AM

  I have lived opposite this property on a private road since 1978.  I object to this proposed expansion of a non-conforming use. the expansion would greatly exasperate the
 problems the rental-commercial property already creates. Lasr weekend this property "occupied" three of our five on street parking spaces.  The three other homes on our
 private road which have been remodeled since 2001 have two on property parking spaces.  the benk property has one spot which can only be used by small cars, such as a
 VW or mini.  It's 7' 2" wide, because benk pushed the guest cottage too far south.
  this property is treated as an extension of the benk's Inn business.  our community does not need two rental properties on this small lot.  It's creating unneighborly density
 problems.                                                      

                                                                                albert lussier                                                                                                                                                                  36 codfish
 park rd
                                                                                sconset  
                                                                                508 257 4400
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From: Philip Santarelli
To: Eleanor Antonietti
Subject: Re zoning hearing
Date: Wednesday, July 06, 2016 1:04:06 PM

Dear Ms. Antoinette:
 
I am writing to you as a property owner and seasonal resident
 of Nantucket. I live at 23 R Bank St. in Siasconset, which is in
 the Codfish Park neighborhood. I understand that a
 homeowner adjacent to my property, a Mr. Beck, is seeking a
 variance to make significant changes to his property in a
 manner that I believe would be detrimental to the
 neighborhood. As such I am registering a protest to the
 granting of an easement. I have the following concerns:
 

·     Additional density, by adding a second floor the property
 will now have two rental units. My understanding is the
 owner does not use the property. This will likely put a
 strain on parking, access and the septic system. 

·     The addition of another story on a small building will be
 unsightly as it will create a tower appearance. It will
 necessitate the removal of a shade tree and obstruct
 ocean views from my property. 

I appreciate your consideration of these objections.
 
Respectfully,
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Philip J. Santarelli
 
 
Philip J. Santarelli, CPA
Partner
Baker Tilly Virchow Krause LLP
One Liberty Place | 1650 Market Street, Suite 4500 | Philadelphia, PA 19103
T: 215.557.2290 | F: 215.557.2290 | C: 570.947.0619 | E: Philip.santarelli@bakertilly.com
Website: www.BakerTilly.com
An Independent Member of Baker Tilly International
 
 
Baker Tilly Virchow Krause, LLP Confidentiality Notice: This message is being sent by Baker
 Tilly Virchow Krause, LLP. It is intended exclusively for the individuals and entities to which
 it is addressed. This communication, including any attachments, may contain information that
 is proprietary, privileged, confidential, including information that is protected under the
 HIPAA privacy rules, or otherwise legally exempt from disclosure. If you are not the named
 addressee, you are not authorized to read, print, retain, copy or disseminate this message or
 any part of it. If you have received this message in error, please notify the sender immediately
 by email and delete all copies of this message. This message is protected by applicable legal
 privileges and is confidential. Tax advice, if any, contained in this communication was not
 intended or written to be used by any taxpayer for the purpose of avoiding penalties.
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From: Jeanne Compitello
To: Eleanor Antonietti
Subject: Application # 26-16, Benk, 8 North Gully Road, Siasconset
Date: Thursday, July 07, 2016 11:36:43 AM

As the owners of 25 Bank St and very close neighbors to the subject property, we strongly object to the proposed
 application. To add a second story to what was basically a toolshed is out of keeping with the character of the
 neighborhood and increases the building density of the small property to an unacceptable level. In addition, based
 upon Town records it does not appear that this second building on the subject property is even a legal structure of
 any type or that the owners ever previously applied for any type of permit for this structure. To allow them to now
 turn it into a legal dwelling would
reward them for their complete disregard for the Town's laws and requirements. We request that the Board deny this
 application. Thank you for your consideration. Jeanne and Michael Compitello

Sent from my iPad

Sent from my iPad
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From: Diane Downing
To: Eleanor Antonietti
Subject: Benk file no. 26-16
Date: Thursday, July 07, 2016 1:03:55 PM

Hello Zoning Board,
My name is Diane Downing and I own property at 29 Bank Street in Sconset.
I am a direct abutter of the property seeking Variance owned by the Benks and referred to
As file number 26-16.
I am opposed to the expansion that is being requested for several reasons.
This is a non-owner occupied premise being used for commercial use.
As parking is already stressed, the expansion would further exacerbate the situation.
Are additional parking spaces part of said expansion?
Is current septic sufficient to accommodate?
I believe that the existing buildings as is are more than satisfactory considering
The lot size and therefore I restate that I am opposed to this expansion.
 
 
Sincerely,
Diane L. Downing
Vice-President
The Common Man Family
http://www.thecman.com/

“The best time to plant a tree was twenty years ago.  The second best time is now.”  - Chinese Proverb
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July 5, 2016 

Zoning Board of Appeals  

Town of Nantucket, Massachusetts 

 

Re: Application for Relief by Special Permit: 7 Gardner Street 

We, John and Ruth Sayer, are the owners of 10 Gardner Street, across the street 
from 7 Gardner Street. Although we have clear unobstructed views of the 
proposed project from two elevations of our house, we are NOT considered 
abutters and are not noticed about continued proposed changes to this property. 
Had we been aware of the public hearing on October 6, 2015,  you would have  
heard “negative public comment”. The creation of two very nonconforming lots 
from one very functional lot sets a negative precedent, particularly in an Historic 
District. 

We are opposed to granting relief by Special Permit to this project and to 
applicants interpretation of Section 139-33A of the Nantucket Zoning Bylaws. 
There is absolutely no reason why this application should not have to conform to 
all current rear, front and sideline setbacks. When we rebuilt our garage here at 
10 Gardner which was crumbling into the ground, we were granted no relief 
although our architect and attorney petitioned for it.  

As to a lot without a dwelling being nonconforming, the ZBA should have 
considered their creation when the subdivision was granted.  According to this 
rationale, the ordinance was violated with the granting of the subdivision. 

The existing garage is not being “extended, altered or changed”. It is being 
demolished, and permission is being requested to REPLACE it with a multi-story 
single family dwelling which does not conform to current setbacks. 

I draw to the Boards attention that Gardner Street is an extremely busy arterial 
street with heavy traffic and no parking permitted on either side. No parking is 
permitted in the first block of Howard Street which is directly across from the 
proposed structure. There is no place for on street parking for this project. This 
application denies off street parking to the existing house at 7 Gardner and 
provides inadequate off street parking to the new dwelling. 
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If ZBA grants this project relief by Special Permit, it will negatively impact the 
quality of life for all residents of Gardner Street. Acknowledging and respecting 
the points raised in this letter, the ZBA must deny this cited application for relief 
by Special Permit. 

 

Sincerely, 

 

Ruth and John Sayer 

10 Gardner Street 

Nantucket, MA 02554 

Rsayer9454@aol.com 

 

181

mailto:Rsayer9454@aol.com


182



183



184



From: Ron Winters
To: Eleanor Antonietti
Cc: Ron Winters; Ellen WInters
Subject: Nantucket Board of Appeals hearing July 14, 2016. Concerning 7 Gardner Street
Date: Thursday, July 07, 2016 2:36:27 PM

Town of Nantucket Zoning Board of Appeals,
 
In regard to the application for relief by special permit, for 7 Gardner
 Street. Rosenberg/Kolb
 
To whom it may concern:
 
My wife Ellen H, Winters and myself Ronald W. Winters, residing full time
 at 7 Gardner Street, are against giving relief to the owners of 7 Gardner
 Street.  Here are my comments.
 
The lot was created taking advantage of the 41 – 81L provisions for
 oblivious financial gains as a developer.  I have no issue with this as it is
 legal, but in the creation of the lot, the lines could have been placed to
 allow the footprint of this building to be in compliance.  No special permit
 should be granted for set back issues for a New Dwelling, especially for a
 developer.
 
As a Builder on the island I know how hard it is to build a structure without
 infraction of the setback laws even with a building designed with an
 additional 6” to the setbacks.  The supposed complying northerly part of
 the structure is at 5’0”to the property line.  I am sure we will all be back
 for another special permit when the owners then are not compliant again.
 The lot is too irregular and small for the current design, HDC approved or
 not! They need a new design that is compliant.  Shame on the HDC for
 approving a building that both does not alien with every other house on
 the road and allowing window wells on the front of the house.  This is a
 new Precedent that will change Nantucket forever!  Yet again missing the
 original intent of the HDC, to protect the OHD!!!!!
 
The application states that the new design will cover 35% of the newly
 created lot yet I do not see this listed as a request for Special Permit, just
 stated that the ground cover is in compliance!  The law allows 50% GC for
 complying building lots with 5000 square feet and 50’ of road frontage. 
 Neither of these conditions are in compliance therefore the allowable foot
 print is 30%. No special permit should be granted for ground cover, again
 especially for a developer!
 
I currently own a lot on Lowell Place that is non-conforming and the result
 of a 41-81L subdivision. It has an existing housing unit on the lot that is
 located within setbacks on two sides. When designing a larger dwelling
 unit for the lot I did not come to the board for special permit.  I just hired
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 an architect to design a building that is compliant to both setbacks and
 ground cover. We designed a building 10 square feet smaller than the
 allowable 30% footprint and set the house with 5’6” setbacks. This
 applicant can do the same. Please do not grant this request for special
 permit!
 
Thank you for considering not only the neighbors that actually want to live
 on Gardner Street, but also for Nantucket’s future and the precedent that
 granting this Special Permit would set here.
 
Best regards,
 
Ron and Ellen Winters
12 Gardner Street
Nantucket, MA
 
FYI we were not notified of this hearing with a letter to our home. We were
 told by our neighbors.  Please contact us in the future by mail at 12
 Gardner Street, 02554.
 
Ron Winters
Thirty Acre Wood, LLC
7 Thirty Acres Lane
Nantucket, MA  02554
 
Office: 508-228-7456
Cell: 508-325-1752
Fax:  508-228-7035
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