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Via Overnight Mail and Electronic Mail
Nantucket Board of Health
3 East Chestnut Street
Nantucket, MA 02554
RE:

36 Massachusetts Avenue
Notice of Appeal of Health Department Order of 4/5/21

Dear Members of the Board of Health:
We represent Richard Glidden, Trustee of 36 Mass Ave Realty Trust (“Trustee”), and
owner of 36 Massachusetts Avenue (“Property”). On April 7, 2021, the Trustee received a
Notice of State Sanitary Code Violation and Order to Cease, Desist, Remediate and/or Abate
from the Nantucket Health Department (the “Order”). A copy of the Order is attached.
The Order asserts that the Property is in violation of Title 5 due to “construction or use of
a system in any manner not in compliance with an applicable Disposal Works Construction
Permit or Certificate of Compliance.” The Order directs the Trustee to (1) cease and desist all
functions connected with the violation and (2) immediately commence action to remove the
compromised tight tank and dispose of it properly.
The Trustee hereby requests a hearing on this matter, as authorized by 105 CMR
410.850:
410.850: Right to Hearing
Unless otherwise specified in 105 CMR 410.000, the following persons may request a
hearing before the board of health by filing a written petition:
(A) Any person or persons upon whom any order has been served pursuant to any
regulation of 105 CMR 410.000 (except for an order issued after the requirements of
105 CMR 410.831 have been satisfied); provided, such petition must be filed within
seven days after the day the order was served;
Please let me know the time and place of the hearing. Prior to the hearing the Trustee’s
engineer will make arrangements with you to review the Board of Health files.
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The Trustee reserves its right to assert that the Order was not properly served. 105 CMR
410.833 specifies how orders must be served:
410.833: Service of Orders
(A) All orders issued under 105 CMR 410.830 shall be served on the persons
responsible for the violation. Orders and/or notices issued under 105 CMR
410.831 shall be served on the owner or his agent and the affected occupants.
(B) All orders and/or notices shall be served:
(1) personally by an person authorized to serve civil process; or
(2) by leaving a copy at his last and usual place of abode; or
(3) by sending him a copy by registered or certified mail, return receipt requested
if he is within the Commonwealth; or
(4) if his last and usual place of abode is unknown or outside the Commonwealth,
by posting a copy in a conspicuous place on or about the dwelling or portion
thereby affected.
The Order was sent by regular mail to the Trustee and therefore was not properly served.
My client also disputes the legal basis for the Order, which states:
[y]ou are hereby notified that you are in violation of:
310 CMR 15.00 Title 5
Section Violations of Title 5 – 310 CMR 15.024(1) Construction or use of a system in
any manner not in compliance with an applicable Disposal Works Construction
Permit or Certificate of Compliance.
The Order goes on to state that the tight tank serving the Property has been compromised
by erosion, and that the system does not function as intended and no longer protects public health
and the environment.
We do not understand the basis for the conclusion that the tank has been compromised by
erosion. The tank is stable, has not shifted position, or otherwise been structurally affected by
winter storms. You do not cite any technical or engineering reports documenting noncompliance with Title 5. All that has happened is that the sand that normally covers the tank was
eroded in a late January/early February storm. Sand is now accumulating on the beach, as it
always does after the winter storms subside.
Further, in reviewing the requirements for tight tanks at 310 CMR 15.00, there is no
requirement that a tight tank be covered by sand. In fact, tight tanks are sometimes installed in
the crawl space under dwellings and left completely exposed. Covering a tight tank with sand is
done for aesthetic purposes, not because it is required by Title 5.
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Two months ago the Town attempted to force my client to remove its house by issuing a
removal order. We appealed that order to the Superior Court, and then obtained an opinion from
a structural engineer that the house is not in any way structurally compromised. The Superior
Court action remains pending.
The structural engineer commented on the tight tank in his report:
However, while I found that the septic tank had been exposed, as shown in Photos 6
and 7, a cursory inspection did not reveal any evidence of damage.
About three weeks ago I sent the engineering report to Town Counsel and requested that
the Town revoke the removal order. The Town instead decided to try another path, and issued
the Order. The Town seems intent on trying all possible ways to force my client to remove its
house. The house is legally grandfathered in its current location, has been documented as
structurally sound, and the tight tank is in perfectly good working order. The house is safe and
habitable. I urge you to revoke the Order and cooperate with my client as it readies the Property
for occupancy this summer. We will take all necessary legal steps to protect my client from the
Town’s unlawful attempts to deprive my client of the use and occupancy of the Property.
If the Order is not revoked, please let me know the date and time of the hearing, which I
expect will be conducted via Zoom.
Sincerely yours,

Daniel J. Bailey
Daniel J. Bailey
DJB/smg
Enclosure
cc:

Richard Glidden, Esq.
George Pucci, Esq.
Donald R. Pinto, Esq.
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