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The Nantucket Historical Commission (NHC) studied the Wilkes Square / Harbor Place
parcel from a preservation planning perspective, and submits this report to the Harbor
Place Working Group, the public, and our colleagues working on behalf of the Town of
Nantucket as Commissioners and Staff in Planning and Land Use. The purpose of the
NHC report is to collect and analyze over a decade of past studies and information about
the 5.65 acre parcel, and to advise on matters that will affect the National Historic
Landmark of Nantucket. Issues include: impact on the adjacent historic downtown,
public access to and use of the filled tidelands at the location, identification and
preservation of historic resources at the location, and changes to the existing streets
and traffic circulation that will affect the historic character and public enjoyment of the
downtown area.

Summary Advice

The NHC recommends the Town proceed with the following considerations when
developing plans and zoning changes for the location:
1. Retain council expert in Chapter 91 licenses. Roughly half the parcel is a filled,
flowed, or Commonwealth tideland subject to the Chapter 91 Waterways Act.
The Town should seek advice regarding what public benefit could be negotiated
under Chapter 91.
a. Consider open space (Town Landing), public parking, additional public
streets, a working waterfront with public water dependent use or other
public benefit under Chapter 91.
b. Consider features that contribute to coastal resilience
c. Develop a point of view regarding renegotiation, under Chapter 91, of the
license securing the public parking lot (see figure on page 7).
2. Update and renew Nantucket’s expired Municipal Harbor Plan (MHP), aka 2009
The Nantucket and Madaket Harbors Action Plan. An MHP is about more than
ecological health - it directs the DEP as to Chapter 91 licenses. An active MHP is
the most effective and efficient way to achieve the Town’s objectives for public
use of filled tidelands.
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3.

4.

5.

6.

7.
8.
9.

a. MHP should articulate Nantucket’s goals for public access and use of
historic tideland, generally and at the property level for important
properties.
b. If the town desires a harbor walk, open space for flood mitigation, or
specific water or public non-water dependent use, this needs to be in the
MHP.
Consider the significant challenges of the site – water management and toxic
pollution. Retain expert council to advise on options to motivate a clean up.
a. A high water table at the location means little storm water will be
absorbed by the ground. Consider open space requirement in the context
of storm water management, storm surge, and sea level rise.
b. Toxins are present in the ground under the Tank Farm and elsewhere on
National Grid property. Portions of the site are polluted enough that
future use may be limited. There is the potential for pollution to wash
onto adjacent areas.
Development plan should relate to and reflect the existing downtown.
Consider a zoning study to develop new zoning or a development agreement.
a. CDT is more intensive than most of the existing downtown. If CDT is the
preferred zone, employ an overlay or development agreement to modify
intensity. Adjustments should reflect Building With Nantucket In Mind
and what already exists in the greater downtown and waterfront area.
b. There are very few 3 and 4 story buildings in Downtown Nantucket today.
The past presence of tall industrial buildings is relevant for a
reconstruction, but in the absence of a reconstruction, past presence
does not justify allowing 3 and 4 story structures at this location today.
c. An analysis of height, set backs, open space, and ground cover of
downtown side streets - as exists today -- will assist in creating the
appropriate enhancement to CDT zoning, or a new type of zoning.
d. Relying on HDC to reduce intensity building by building will be difficult for
such a large parcel.
Residential use such as what exists around Commercial Street would not be
possible under CDT
a. Consider a use modification to allow pure residential.
b. Consider the effect of a new retail center on our existing downtown retail.
There are some historic resources at the site
a. Sycamore Tree (in center of public parking lot)
b. Paving material along New Whale Street
c. Rehabilitate historic brick industrial buildings at their current locations.
In order to mitigate traffic in the most congested areas (New Whale and
Straight Wharf; Main Street at Washington Street) providing additional
circulation options within the parcel is likely necessary.
Explore potential grants to help with development objectives
Avoid widening the perimeter streets. Widening streets and adding vehicle
parking or idling on both sides of streets will negatively impact the historic
character.
a. Continue with planned development of multi-modal transit options
instead.
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Harbor Place / Wilkes Square

Attributes, status, considerations, recommendations
From the Nantucket Historical Commission
December 2020
Location and Ownership
The approximately 5.65 acres of land equal to 50% of the existing downtown.
It is owned by four organizations: land owned by Greenhound, LLC was purchased by
ReMain for the purposes of developing a transportation center. It currently houses the
NRTA bus operation. Most of the property is owned by National Grid. NG operations
continue at this location, with a transformer in the northeast corner, and vehicle parking.
Winthrop Nantucket is a REIT which in December 2020 announced plans to sell the Stop
& Shop, the building occupied by the Haulover, and ~ ¾ of the 120 space public parking
lot to New England Development aka Nantucket Island Resorts (NIR). Winthrop will
maintain ownership of the land under the Harbor Fuel Oil tanks (most of which are
being demolished – two will remain). Prior to the sale or the Stop & Shop parcel, NIR
was the smallest landowner, with ~ ¼ of the parking lot. But NIR also owns the boat
basin which spans Commercial, Old South, and Straight Wharf.

Past plans for the site include a comprehensive “Wilkes Square” plan completed by CBT
in 2010. This plan was led by a broadly constructed “Downtown Revitalization
Committee”. Parking and transportation studies from DESMAN in 2017, and a March
2019 “Preliminary Infrastructure Impact Review” from Weston & Sampson, which
responded to a 2018 proposal from NIR.
Notably, while voters at Town Meeting have voted in favor of funding consultant led
planning studies of this site over the years, and have supported the concept of a
transportation center at this site, voters have resisted taking action to rezone or
purchase land. Voters did not support appropriating funds to purchase the parcel
between Washington and Candle Street (Wilkes Square) and subsequently it was
purchased by ReMain (Greenhound LLC.)
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Current Negotiations
The Planning Department has advocated for changing the RC zoning to CDT for some
time. Currently, the owners have requested the Town change the existing RC zoning on
the parcel to CDT zoning and agree to a negotiated “development agreement” that
would specify additional terms. This development agreement has at times been referred
to as a site-specific overlay zone. The owners have also requested widening streets at
the perimeter, and a review of required utility upgrades. As an incentive, the owners are
willing to transfer a lot at the south west corner to the town at no cost, to be used for
transit and/or parking.
As of September 2020, the Town has assembled a small working group comprised of
Select Board members Dawn Hill Holdgate, Matt Fee, Libby Gibson, and Andrew Vorce,
with Judith Wegner, Planning Board Chair advising. Dave Fredricks, former owner’s rep
and Nantucket Electric employee, continues to informally advise. Weston & Sampson
was hired in 2020 to advise on transit, parking, and infrastructure. The working group is
liaising with NIR attorney John Twohig, who represents the owners. The strong sense of
the group is that the major owner, National Grid, will begin to divest itself of land
shortly with or without any agreement from the town. While National Grid has a
municipal mandate for public interest, it also has an obligation to return funds to its rate
payers.
Attributes: Waterfront views, pollution, flooding, and infrastructure
In many ways, the area represents prime waterfront real estate. But it is an extremely
challenging site to develop. It is exposed to storms and the impact of sea level rise. The
majority of the site is in the FEMA Flood Zone AE 9 and a minor portion of the eastern
end of the car park, tank farm area, and adjoining road area is AE 10.
Flooding will be a regular occurrence relatively soon and ultimately (~60 years) it will be
underwater at every high tide. Any development will need to consider how regular
flooding will be tolerated. The water-side of the property is hardened, and the property
does not currently include natural features to absorb flood waters or mitigate flooding.
The area is polluted from years of coal gasification, and has been undergoing clean up.
The land under the tank farm is polluted and will need to be capped or cleaned up after
the tanks are moved. Any development would require infrastructure including sewer,
water, lighting, and access.
Transit and Parking
The property is at Nantucket’s “front door” with the Hy-Line being a major arrival point.
It is a logical terminus for land transport, with a network of roads to the west and center
of the island, access to the truck route, and the location of the bus station. It is a short
walk to existing downtown attractions. Currently, the area suffers from congestion in
the high season. Ferry pick up and drop off and parking for people visiting and working
in the downtown are persistent troubles that could be addressed. A parking garage has
been repeatedly studied at this site. The public parking lot provides 120 spots to the
downtown. Valet parking has been provided when permitted by National Grid, at the
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corner of Candle Street and Commercial. Parking is a persistent problem downtown and
the parking provided at these locations is considered critical. The Town desires to
increase parking capacity. The public has been divided about a garage. In 2008, a “sense
of the meeting” vote at Town Meeting showed 2/3rds of voters were against building a
parking garage at this location. The Town’s working group has decided against
constructing a parking garage at this location, at this point in time. The Town continues
to consider implementing paid parking downtown. Implementing paid parking
throughout the downtown will affect the demand and usage of parking and associated
traffic.
Historic Interest
The location has always been industrial. Historic photos and maps show warehouses,
sail lofts, coal yards, a large smokestack, and ultimately the coal gasification plant. This
has all been demolished as ownership has changed and community needs and use has
evolved.

1892 Sanborn Insurance Map
There are two large brick buildings of historic interest in dilapidated condition. These
buildings are all that is left of the industrial past, and should be retained and
rehabilitated in their original locations. Past meeting minutes show the HDC has in
expressed a desire to keep these buildings on their current foundations.
There are some early 20th century curbs of different vintages (including vintage
concrete curbs) and cobblestone paving along New Whale Street that should be
retained. There is an important very old Sycamore tree at the center of the parking lot.
The other trees are approximately 60 years old. Francis Wilkes was an African American
from Nantucket who died in the first World War. A monument is dedicated to him at the
corner of Candle and Washington Street, across from the American Legion Hall.
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When historic material has been removed, a reconstruction may be appropriate when
abundant details about the features and materials of a significant structure are well
known and there is a collective desire to recreate that structure or group of structures
because of its significance or relevance. A reconstruction has not been proposed.
The site has always been industrial and has been redeveloped as community needs
changed. Remaining historic resources include trees, vintage paving, and two brick
structures. Preserving these resources on site is an important objective. The prior
existence of three and four story industrial buildings at this location in earlier times does
not justify their return in large numbers for today’s residential and commercial purposes,
unless the Town or owners desire the reconstruction of a prior industrial waterfront.
Chapter 91 Waterways Program
About half of the parcel is filled tideland. Massachusetts Chapter 91 guarantees the
public the right to use tidelands for commercial and recreational water dependent
usage – boating, fishing, shell fishing, water-fowling, and general recreation. Use as a
port, for industrial or transportation, or a sailing center is preferred, and the public has a
right of access or other benefit when a private landholder employs a filled tideland for a
private, non-water dependent use. Chapter 91 is administered by the DEP. This
regulation is a powerful one for municipal planning and a critical attribute of the site.
The chart below shows flood zones as well as the area subject to Chapter 91. This chart
was developed as part of the town-funded 2010 study of Wilkes Square. Epsilon
Associates provided Chapter 91 consulting services to this project.
The red line shows the Chapter 91
area. The Waterways program
differentiates between “landlocked
tidelands” which are between the
historic low and high water mark,
and “Commonwealth tidelands”
which are seaward of the low tide
mark. On this chart, the two areas
seaward of the wavy gold lines are
“Commonwealth tidelands.” All
tidelands have requirements for
public benefit, but Commonwealth
tidelands (the area below the historic
low water mark) are especially
reserved for public access and water
dependent use.
The Chapter 91 program is
administered by the Department of
Environmental Protection (DEP) with
the Department of Coastal Zone
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Management being a stakeholder as well. All development of tidelands requires a
license from the DEP and this is a negotiation between the landowner and the DEP.
Licenses are encumbrances attached to the deed and are discoverable at
masslandrecords.com. 310 CMR 9 is the Code of Massachusetts Regulations governing
Waterways. The appendix includes 310 CMR 9.53 – Commonwealth Tidelands.
The right of public access and the responsibility of a property owner to secure a Chapter
91 license is legally enforceable and tested in the courts (see Joseph V. Arno vs. The
Commonwealth March 4, 2010 – August 2, 2010). An often-cited Chapter 91 license on
Nantucket is for the Dreamland, which was required to have public restrooms because
of the non-water dependent use of the filled tideland. The DEP has stepped up its
monitoring of licenses and inspects for compliance with existing licenses.
A Chapter 91 license between Winthrop Management (owners of the Stop & Shop) and
the DEP is attached in the appendix. It requires the provision of the public parking lot,
much of which is built on Commonwealth Tidelands. Other Chapter 91 license provisions
include the maintenance of a 6’ walkway along the harbor, amenities such as a specific
number of benches and trash receptacles, public access up to a certain point along the
piers, public bathroom facilities, berths for charter fishing boats, access for commercial
fishing fleets at certain time, signage for the benefit of the public.

Harbor Place plan from New England Development (NIR) 2017
The 2017 plans from New England Development (above) show the current public
parking lot, much of which is a Commonwealth tideland, converted to retail
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development (parking is moved elsewhere). A slice of the parking lot and tank farm is
converted to a public park.
The Town represents the public’s interest in filled tidelands and Commonwealth
tidelands. Public rights can be significant if exercised. While the landowner negotiates
with the DEP privately, there is a 30-day comment opportunity and the DEP considers all
comments. Moreover, a municipality may efficiently and effectively direct the DEP to
secure types of public use in its Chapter 91 licenses if it develops a Municipal Harbor
Plan (MHP). The MHP is a powerful local planning document which, when accepted by
the Commonwealth’s Secretary of Energy and Environment Affairs, must be followed by
the DEP. In this way, the MHP overrides and directs a State agency’s actions.
Nantucket’s MHP was accepted by the Commonwealth in 2009. Nantucket’s Master
Plan calls for the MHP to be updated every five years. This was not undertaken and the
plan has expired. Nantucket’s MHP is primarily concerned with ecology and preserving
water dependent usage and has fewer directives regarding non-water dependent usage.
The Nantucket Department of Natural Resources is updating and renewing this plan, to
be delivered at some point in the future.
Some municipalities have used MHPs to achieve Master Plan objectives such as
maintaining a working waterfront, creating a harbor walk, creating community sailing
centers, or limiting the footprint or height of waterfront buildings beyond what is
allowed for in 310 CMR 9.
Preserving water-dependent use, access to our waterfront, and public benefit on
tidelands is important to the character of Nantucket’s downtown, to preservation, and
to cultural life. Chapter 91 is a complicated and specialized set of regulations. Certainly,
the Town is a stakeholder in the license agreement the landowner and the DEP negotiate.
The opportunity to achieve open space for parks, continued accommodation of a
working waterfront, and other public benefits such as streets or public parking is
significant. We recommend the Town of Nantucket retain expert legal advice regarding
the rights of the public under Chapter 91 and employ this advice actively in any
negotiated agreement with owners.
Updating the expired Municipal Harbor Plan, and expanding this plan to include Master
Plan objectives, should be a priority.
Zoning
What follows is an overview of existing RC and proposed CDT zoning.
The area is currently zoned as Residential Commercial (RC), a zone that is being phased
out under the 2010 Nantucket Master Plan. The adjacent downtown is zoned as
Commercial Downtown (CDT). The table below shows how the two zones compare in
intensity and use.
Zone

Min lot
(sq ft)

Allowed
ground

Height

Front/Rear
set back

Side
set

Frontage*

Parking
req on

Residential as
allowed use?
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RC (existing)

5000

cover
50%

CDT
(Proposed)

3,750

75%

30’

0’/5’

back
5’

50’

lot?
Yes

30’ +
by sp.
Permt.

0’/5’

0’

35’

No

*Frontage can be reduced to 20’ by special permit in both zones.

Yes – but no
apartments.
Yes but only as
an accessory
use.

- 20% open space free from impervious surfaces (including gravel, patios, etc) is
required in all zones except CDT.
- RC allows for single family residential, a primary, secondary, accessory, garage, garage
apartment, duplex, studio, (no tertiary) dwelling. Large or small restaurant. RC does not
allow an Apartment.
- CDT requires a commercial presence in order to have residential in the building.
- CDT requires a permit for a large restaurant (71-200 seats); RC allows by right.
Because RC zoning requires a minimum lot size of 5,000 sq ft with parking required on
the lot, developers might be guided towards a suburban-type residential development.
Importantly, the adjacent developed areas are not of this type, indicating that RC is not
an appropriate zoning.
Special Zoning Consideration: Major Commercial Development
Article 90 of the 2008 ATM authorized the area to be designated a “Major Commercial
Development” under MGL 43D (expedited permitting).
If the parcel is indeed still designated an MCD, it is regulated under Town of Nantucket
code 139-11 and subject to inclusionary housing and specific oversight by the Planning
Board.
The Board has the ability to specify the landscaping plan in detail. Also the lighting plan
including the size and types of fixtures, underground utilities, a sign plan including the
size and type and location of all exterior signs, and the days and hours of operations of
businesses.
The planning board may require applicants to provide inclusionary housing
requirements in MCDs – one inclusionary unit for each 4,000 sq ft gross floor area. In
lieu of housing, the developer can make a contribution to the affordable housing trust.
Usage and Open Space
It appears there may be an interest from current or prospective owners to introduce
new space for retail with condos on upper floors. An important question is how this will
impact the existing retail space in our historic downtown. Is there demand for additional
retail? Will new retail locations draw a limited number of businesses away from our
current downtown and towards a newly developed waterfront? How will this affect our
current downtown and our current businesses?
What is the effect on Nantucket’s existing downtown retail, if a new retail center is
developed? Encouraging transient residential usage in the southeastern section rather
9

than more retail would complement existing usage in the area (e.g. Harbor View
Cottages). If residential as a primary usage is desired, this use category would need to be
inserted into the development or overlay agreement when/if the parcel is rezoned CDT.
Commentary: CDT Zoning and Our Historic Downtown
The Historical Commission is concerned with how a developed Wilkes Square / Harbor
Place will impact the existing historic downtown. The impact could be adverse, neutral,
or positive.
CDT zoning was created in response to the valid observation that RC zoning (which had
applied to the whole downtown) would prohibit the creation of the downtown as we
know and love it. The current historic downtown includes attached buildings, buildings
higher than 30’, and lots with more than 50% coverage – all of which is prohibited in the
RC zone.
One can observe that the historic downtown is a patchwork of different intensities.
Relatively tall buildings are next to quite small buildings. The Main Street Corridor is
comprised of tall, attached buildings that run lot line to lot line with no open space. The
buildings were developed at the same time as the newly widened “Main Street Square”,
was laid out, after the great fire of 1846.

Image of Main Street Square courtesy of Preservation Institute Nantucket
But even on Main Street, there are a variety of building heights. Three story structures
are uncommon anywhere on Nantucket, and there was an effort to vary rooflines.
Murray’s Toggery (above, right) used to be a taller flat roofed structure but was
modified under the revivalist restoration of the Beinecke Period in the mid-20th century.
Side streets such as Federal (see picture below) are comprised of free-standing two
story structures with side yards.
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Where there is a very tall structure – such as the renovated Dreamland Theatre, there is
often a quite small structure directly next door.

Dreamland as seen from the steps of the Weezie Library – above.
For all of these reasons, CDT zoning – which allows lot line-to-lot line and 30’ and above
development – is reflective of the Main Street corridor and Petticoat row, but is not
reflective of the broader downtown area. While some iconic buildings such as the Pacific
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Club, the Methodist Church, and the Atheneum are over 30’ tall, there are very few
three story structures in historic downtown Nantucket. The vast majority of buildings
are less than 2 ½ stories tall.
The downtown is already developed, and it is unusual to see a building demolished for
redevelopment. However, it does happen. The low building at 14 Easy Street was razed
and replaced with a much larger structure containing elevated retail on the ground level
and condos with outdoor decks above. A recent proposal by Intrum Corp to redevelop
the old Hardy’s building at 5 South Water Street into a three story mixed use building
with condos and decks taking up most of the block was recently pulled by the applicant
due to strong opposition from the local paper and the HSAB. These two projects are
evidence of what developers seek to build under CDT zoning, when redeveloping
existing downtown structures.
Achieving the variety of heights and forms that are characteristic of Nantucket will be
challenging under any zoning for a large, de-novo development. Design integrity and
historic integrity is at stake. While the HDC’s review overrides zoning, it is challenging
and time consuming for them to fight against by-right development.
We recommend changing the zoning of this parcel from RC, to avoid a suburban-like
development. But the town should avoid zoning that creates a large gap between what
is approvable under zoning and what is in place or desirable from a historic compatibility
and Building With Nantucket In Mind perspective.
Much is attractive about CDT zoning, but the “overlay” or “development” agreement is
critical to bringing CDT closer to the uses and intensity existing in the adjacent areas that
are so beloved by the community.
One aspect of the 2010 Wilkes Street plan we take exception to is that most of the
renderings show uniformly tall (30 – 40’) 3 and 4 story structures. This would be out of
character with Nantucket as we know it.
We recommend:
- Recognizing that the existing downtown has varied heights, massing, set-backs
and open space that should be repeated at Wilkes Square/Harbor Place. If an
analysis is required to support this assertion, the Town should undertake it.
- NHC working with the HDC develop Building With Nantucket In Mind guidelines
for new construction and reconstruction for the downtown area. These guidelines
would take into account the variation in building heights, density, massing, and
setbacks present in the existing core district streets.
- Exploring form-based zoning is a possible approach. See the Town of Littleton,
MA 2020 form based zoning code, and the Cape Cod Commission’s work on form
based zoning.
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Town of Littleton Village Common Form Based Code
sample massing combinations

https://www.littletonma.org/planning-board/pages/village-common-form-based-code

Street Grid, Transit, and Public Space
Petrel Landing, at the south east corner, will be augmented by a recently purchased
Land Bank park. The 2010 Wilkes Square plan proposed additional open space in the
form of a “Town Landing” over part of the parking lot (north east corner). This plan also
established “Old Whale Street” as a new north-south corridor aligned with Macy
Warehouse, and Steeple Street as an east-west corridor aligned with the Unitarian
church.
New streets create additional on street parking, afford new paths of vehicular and
pedestrian circulation that will take cars away from currently congested areas, and open
up views of key architectural features and the harbor.

Transit plan from the
2010 “Wilkes Square”
study.
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Harbor Place Requested Changes to Streets
NIR and the existing owners have proposed the Town widen perimeter streets to
improve circulation. Weston & Sampson’s 2019 analysis estimates that Straight Wharf
and New Whale would grow to 32’ (8’ parking +11’ drive lane+5’ bike lane+8’ parking).
Straight Wharf is currently 20’7” across with parallel parking on one side only, and a
10.5’ sidewalk on the north side and a 5’ sidewalk on the south. New Whale Street is 19’
across and includes parallel parking on one side (except across from the parking lot).
Commercial St. would have a 16’ travel lane (it is currently 17’) and maintain the angled
parking that exists. New 6’ sidewalks would be on both sides of New Whale Streets and
on the north side of Commercial Street.
The widest street in the area currently is Candle Street at 24’. The 2010 Wilkes Square
plan designated no street wider than 30’ – additional drop off and parking areas were
created through the addition of new one-way streets and a centrally located transit
center.
While we are not traffic planners, we can observe that without new east-west and
north-south streets (called Steeple Street and Old Whale street, respectively, in the
Wilkes Square plan) traffic must still circle around to Straight Wharf and up Main Street.
We have strong reservations about significantly wider streets with vehicle queuing or
parking on both sides. We prefer the character of narrower streets as more consistent
with historic Nantucket.
We are not transit experts but we encourage the creation of new routes of circulation
and moving cars away from pedestrians. There should be fewer cars coming down to
the corner of New Whale and Straight Wharf, not more. Cars and buses should be able
to head south without circling back to Main Street and Washington. It is unclear how the
owners or the Town envision incorporating a 5’ wide bike lane on a cobblestone street
and what affect that would have on the historic character of the street.
How would the Town incite the property owners to allocate valuable land for this new
street grid? A combination of takings, compensation, and Chapter 91 negotiation are
available tools. The public-private partnership and inclusion of inter-modal transit and
coastal resilience would make the project an attractive target for state and federal
grants. However it is achieved, alternative circulation seems important to the success of
the site.
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APPENDIX

310 Mass. Reg. 9.53
Section 9.53 - Activation of Commonwealth Tidelands for Public Use

A nonwater-dependent use project that includes fill or structures on Commonwealth tidelands,
except in Designated Port Areas, must promote public use and enjoyment of such lands to a
degree that is fully commensurate with the proprietary rights of the Commonwealth therein,
and which ensures that private advantages of use are not primary but merely incidental to the
achievement of public purposes. In applying this standard, the Department shall take into
account any factor affecting the quantity and quality of benefits provided to the public, in
comparison with detriments to public rights associated with facilities of private tenancy,
especially those which are nonwater-dependent; and shall give particular consideration to
applicable guidance specified in a municipal harbor plan, as provided in 310 CMR 9.34(2)
(b)2. At a minimum, the Department shall act in accordance with 310 CMR 9.53(1)through
(4).
(1) The project shall not include fill or structures for nonwater-dependent use of
Commonwealth tidelands which the Department determines are necessary to accommodate
a public agency which intends to pursue a water-dependent use project on such lands,
provided written notice of such agency's intention is submitted to the Department prior to
the close of the public comment period on the license application. Such determination shall
be based upon a clear showing, within a period of time deemed reasonable by the
Department, that the agency's project has met the criteria of 310 CMR 9.36(5)(a)2. through
4.
(2) The project shall attract and maintain substantial public activity on the site on a yearround basis, through the provision of water-related public benefits of a kind and to a degree
that is appropriate for the site, given the nature of the project, conditions of the waterbody
on which it is located, and other relevant circumstances. In making this determination, the
Department shall act in accordance with 310 CMR 9.53(2)(a) through (e):
(a) in the event the project site includes a water-dependent use zone, at least one facility
utilizing the shoreline in accordance with the provisions of 310 CMR 9.52(1)(a) must also
promote water-based public activity; such facilities include but are not limited to ferries,
cruise ships, water shuttles, public landings and swimming/fishing areas, excursion/
charter/rental docks, and community sailing centers;
(b) the project shall include exterior open spaces for active or passive public recreation,
examples of which are parks, plazas, and observation areas; such open spaces shall be
located at or near the water to the maximum reasonable extent, unless otherwise deemed
appropriate by the Department, and shall include related pedestrian amenities such as
lighting and seating facilities, restrooms and trash receptacles, children's play areas, and
safety ladders along shoreline walkways, as appropriate; such facilities shall be sized in
accordance with 310 CMR 9.53(2)(b)1. through 2.:
1. the amount of such space shall be at least equal to the square footage of all
Commonwealth tidelands on the project site landward of a project shoreline and not
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Section 9.53 ...

310 Mass. Reg. 9.53

within the footprint of buildings, less any space deemed necessary by the Department to
accommodate other water-dependent uses; the Department may also allow a portion of
such open space to be devoted to public ways and/or surface parking open to the public,
including users of the facility of public accommodation, provided that below grade or
structured parking is not a reasonable alternative and that the open space devoted to
public vehicular use does not exceed that devoted to public pedestrian use;
2. as provided in 310 CMR 9.34(2)(b)1., the Department shall waive the requirements of
310 CMR 9.53(2)(b)1., if the project conforms to a municipal harbor plan which, as
determined by the Secretary in the approval of said plan, specifies alternative
requirements for public outdoor recreation facilities that will establish the project site as
a year-round locus of public activity in a comparable and highly effective manner;
(c) the project shall devote interior space to facilities of public accommodation, other than
public parking, with special consideration given to facilities that enhance the destination
value of the waterfront by serving significant community needs, attracting a broad range
of people, or providing innovative amenities for public use; such public interior space
shall be located at the ground level of all buildings containing nonwater-dependent
facilities of private tenancy, unless the Department determines that an alternative location
would more effectively promote public use and enjoyment of the project site or is
appropriate to make ground level space available for water-dependent use or upper floor
accessory services; the extent of such interior space shall be determined in accordance
with 310 CMR 9.53(2)(c)1. through 2.:
1. such space shall be at least equal in amount to the square footage of all
Commonwealth tidelands on the project site within the footprint of buildings containing
nonwater-dependent facilities of private tenancy;
2. as provided in 310 CMR 9.34(2)(b)1., the Department shall waive the requirements of
310 CMR 9.34(2)(c)1., if the project conforms to a municipal harbor plan which, as
determined by the Secretary in the approval of said plan, specifies alternative
requirements for interior facilities of public accommodation that will establish the
project site as a year-round locus of public activity in a comparable and highly effective
manner;
(d) the project shall include a management plan for all on-site facilities offering waterrelated benefits to the public, to ensure that the quantity and quality of such benefits will
be effectively sustained; management elements which may be covered by the plan
include, but are not limited to, signage, maintenance, hours and rules of operation,
organizational arrangements and responsibilities, pricing, financing, and procedures for
resolving use conflicts; if deemed appropriate, the Department may require the applicant
to offer to the public, in the form of an easement, an enforceable right of access to or use
of a proposed water-dependent facility of public accommodation;
(e) in the event that water-related public benefits which can reasonably be provided onsite are not appropriate or sufficient, the Department may consider measures funded or
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otherwise taken by the applicant to provide such benefits elsewhere in the harbor or
otherwise in the vicinity of the project site.
(3) The project shall promote other development policies of the Commonwealth, through
the provision of nonwater-related benefits in accordance with applicable governmental
plans and programs and in a manner that does not detract from the provision of waterrelated public benefits. In making this determination, the Department shall act in
accordance with 310 CMR 9.53(3)(a) through (d):
(a) the Department shall take into account any guidance forthcoming from a state, federal,
regional, or municipal agency as to the extent to which the project will contribute to or
detract from the implementation of any specific policy, plan or program relating to,
among other things: education; employment; energy; environmental protection; historic or
archeological preservation; housing; industry; land use; natural resources; public health
and safety; public recreation; and transportation.
(b) the Department shall act in accordance with the written recommendation of the
Secretary of any state Executive Office in whose area of agency or program jurisdiction
the proposed project falls, provided that said recommendation is made pursuant to an
MOU or other written agreement with the Department as to the manner and extent to
which the nonwater-related policies, plans, and programs of said Executive Office will be
promoted in relation to water-related public interests.
(c) the Department shall give primary consideration to the implementation of policies,
plans, or programs that:
1. have been officially adopted by statute, regulation, or other formal instrument of
legislative or administrative action; and
2. complement measures taken by the project to serve water-related public purposes;
examples of such complementary policies include the improvement of public
transportation systems in order to foster ease of public movement to and from
waterfront facilities, and the inclusion of affordable housing in residential development
in order to make waterfront tenancy and access available to a broader segment of the
public than would be the case under prevailing market conditions;
(d) the Department shall consider only those nonwater-related benefits accruing to the
public in a manner that is reasonably direct, rather than remote, diffuse, or theoretical.
Examples of direct public benefits include meeting a community need for mixed-income
residential development, creating a large number of permanent jobs on-site, and
reutilizing idle waterfront properties. Corresponding examples of indirect public benefits
include increasing the general supply of market-rate housing, improving overall economic
conditions, and expanding the property tax base of a municipality.
(4) In the event a nonwater-dependent use project is located on Great Ponds, the
Department shall apply the provisions of 310 CMR 9.53(1) through (3), to the portion of the
project site lying below the natural low water mark.
310 CMR 9.53
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Amended, Mass Register Issue 1261, eff. 5/23/2014.
Amended by Mass Register Issue 1334, eff. 3/10/2017.
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